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THE LEGAL STATUS OF SUBMARINE AREAS BENEATH 
THE HIGH SEAS 


By RicHarp YouNna 


Harvard University Law School 


The increasing number of claims by various states to submarine areas be- 
neath the high seas has recently raised anew the question of the status of 
such claims in international law. The importance of the problem, with its 
possible impact on traditional legal concepts, has attracted the attention of 
writers and of several bodies interested in the development of international 
law, including the International Law Commission of the United Nations. It 
is to be hoped that out of the present ferment will emerge some sound legal 
principles which will reconcile new needs with established patterns in such 
a manner as to win general assent. To this end it may be useful, now that 
there are some years of state practice and learned discussion to draw upon, 
to comment on various views that have been advanced. 

According to the latest information available to the writer, some thirty 
governments have put forward claims to jurisdiction over submarine areas 
lying beyond the traditional limits of their territorial waters. In the West- 
ern Hemisphere, claims have been made by at least thirteen of the Amer- 
ican Republics and by four British colonies;* in the Far East, by the 
Philippines;* and in the Middle East by Pakistan, Saudi Arabia, and 
nine Persian Gulf sheikhdoms under British protection. In an action 
directed solely to fisheries, Iceland has claimed the right to take conserva- 
tion measures within the limits of the continental shelf.* Similar action 
with respect to Greenland and the Faeroe Islands has been under study in 


1Argentina (1946), Brazil (1950), Chile (1947), Costa Rica (1948), El Salvador 
(1950), Guatemala (1948), Honduras (1950), Mexico (1945), Nicaragua (1948), Panama 
(1946), Peru (1947), the United States (1945), Venezuela (1942); and the Bahamas 
(1948), British Honduras (1950), Jamaica (1948), and Trinidad (1942). See Richard 
Young, ‘‘The Continental Shelf in the Practice of American States,’’ to appear in 
Inter-American Juridical Yearbook, Vol. 3 (1950). 

2Petroleum Act of 1949, No. 387, approved June 18, 1949. Official Gazette, Vol. 45 
(August, 1949), p. 3192. 

8 Pakistan, Decree of March 9, 1950, incorporating the continental shelf within the 
100-fathom line in the national territory. Gazette, March 14, 1950. For Persian Gulf 
developments, see this JouRNAL, Vol. 43 (1949), pp. 530, 790; ibid., Supp., pp. 156, 185. 

4 Law No. 44 of April 5, 1948. 
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Denmark.’ Legislation advancing claims has alse been pending at various 
times in Cuba and Iran, but apparently has not been enacted.® 

The International Law Commission took up the problem of submarine 
areas in connection with its study of the regime of the high seas during its 
second session at Geneva in the summer of 1950. In anticipation of this 
meeting, elaborate materials were prepared in the United Nations Secre- 
tariat, and the Commission’s rapporteur on high seas, Professor J. P. A. 
Francois, also reviewed the problem in his report.” The Commission de- 
voted most of four sittings to the subject of submarine areas and the conti- 
nental shelf, and varying points of view were expressed at some length. 
The consensus of a majority of the Commission was ultimately to the effect 
that a coastal state was entitled to exercise control and jurisdiction over 
submarine areas outside its territorial waters with a view to exploring and 
exploiting the natural resources; such an area should be limited in extent, 
but should not be dependent on the existence of a continental shelf. As 
summarized in the Commission’s report to the General Assembly, 


. . the sea-bed and subsoil of the submarine areas above referred to 
were not to be considered as either res nullius or res communis. The 
sea-bed and subsoil were subject to the exercise, by the littoral States, 
of control and jurisdiction for the purposes of their exploration and 
exploitation. The exercise of such control and jurisdiction was inde- 
pendent of the concept of occupation. There could be no question of 
such right of control and jurisdiction over the waters covering those 
parts of the sea-bed. Those waters remained under the regime of the 


high seas. . . . The Commission considered that protection of the re- 
sources of the sea should be independent of the concept of the conti- 
nental shelf.* 


The rapporteur was requested to submit a further report, to include con- 
erete proposals based on these views, at the next session of the Commission. 

The subject of submarine areas also has taken a prominent place during 
the past year on the agenda of the International Law Association. At the 


5 Paul Fischer, ‘‘Hgjhedsretten over den kontinentale sokkel,’’ Jus Gentium, Vol. 1 
(1949), pp. 190-191; Georg Cohn, ‘‘Den kontinentale sokkel,’’ ibid., Vol. 2 (1950), 
pp- 21-31. 

6 A comprehensive tabular summary of offshore claims appears in S. W. Boggs, ‘‘ Na- 
tional Claims in Adjacent Seas,’’ Geographical Review, April, 1951, p. 185. 

7J. P. A. Francois, Report on the High Seas, U.N. Doc, A/CN.4/17 (March 17, 1950), 
pp. 31-41; Bibliography on the Regime of the High Seas (prepared by the Secretariat), 
U.N. Doe. A/CN.4/26 (April 25, 1950), pp. 18-20; Memorandum on the Regime of the 
High Seas (prepared by the Secretariat), U.N. Doc. A/CN.4/32 (July 14, 1950), pp. 
48-112. 

8 Report of the International Law Commission, 2d Session (1950). General Assembly, 
5th Sess., Official Records, Supp. No. 12 (Doc. A/1316), p. 22; also in this JouRNAL, 
Supp., Vol. 44 (1950), p. 148. Accounts of the Commission’s discussions on submarine 
areas appear in the Summary Records, 66th, 67th, 68th, and 69th Meetings, U.N. Docs. 
A/CN.4/SR.66-69 (July 12-17, 1950). 
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1950 conference of the Association at Copenhagen, stimulating reports were 
submitted by a committee of which Mr. P. R. Feith was rapporteur, and 
also by the French Branch of the Association. Discussions at the confer- 
ence were largely exploratory in character, avoiding definite conclusions, 
and at their end the topic was again referred to the committee for further 
study. 


‘ 


In this discussion the term ‘‘submarine areas’’ is used to mean the bed 
of the sea and the subsoil outside of territorial waters.® It is a mot accu- 
rate general term than ‘‘continental shelf’’ for the areas which require 
consideration. On the one hand, it excludes that landward portion of the 
continental shelf lying within territorial waters and subject to their re- 
gime; on the other, it includes areas not properly described as continental 
shelf, such as insular shelves and the sea bed and subsoil beneath shallow 
seas and gulfs in which no shelf edge exists. The term is compound in 
character, covering both sea bed and subsoil. Theoretically it is possible to 
envisage a separation of these two elements, with a different legal regime 
for each: the resources of the sea bed, such as sedentary fisheries and plant 
life, might be utilized without affecting the subsoil, and conversely the re- 
sources of the subsoil might be tapped by pipes or tunnels from land 
without disturbing the sea bed. Such a division with respect to property 
rights is well known, of course, to municipal law. Yet the sea bed and the 
subsoil are but two aspects of the same thing, and as a practical matter the 
use of one inevitably becomes entangled in the uther. Under these circum- 
stances it would appear more satisfactory to subject both from the outset 
to the same regime for international purposes.’° 

The claims made in recent years disclose considerable diversity despite 
their common sources. The forerunner was the Gulf of Paria Treaty of 
1942 between the United Kingdom and Venezuela, which was strictly lim- 
ited to submarine areas and made no mention of the continental shelf. The 
first to make use of that concept in this connection was the United States 
Presidential Proclamation of September 28, 1945, which announced that 
the ‘‘natural resources of the subsoil and sea bed of the continental shelf 
beneath the high seas but contiguous to the coasts of the United States’’ 
were to be regarded as ‘‘appertaining to the United States, subject to its 


® This is the definition which was employed in the British-Venezuelan Treaty of Feb. 
26, 1942, regarding the Submarine Areas of the Gulf of Paria. League of Nations 
Treaty Series, Vol. 205, p. 121. 

10In certain cases the existence of established rights, for example in a sedentary 
fishery, may circumscribe the measure of control exercisable by the state claiming the 
sea bed and subsoil of a given area. This would appear to be the case with the Persian 
Gulf pearl fisheries, where the traditional pearling rights enjoyed by all the peoples of 
the Gulf have been expressly recognized by the several governments claiming the sea 
bed and subsoil. 
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jurisdiction and control.’’? In subsequent actions by other states this 
language underwent considerable enlargement. In some, such as Saudi 
Arabia, the sea bed and subsoil (and not merely the resources therein) 
were declared subject to jurisdiction and control; in others, such as Nica- 
ragua, they were made part of the national territory or subjected to the 
national sovereignty; and in still others, such as Chile, Costa Rica, and 
Peru, large expanses of water (sometimes out to a line 200 miles from 
shore) were claimed, as well as submarine areas. 

Insofar as the claims apply to submarine areas, it would seem unprofit- 
able to speculate on possible shades of meaning in the various phrases used. 
All have in common a minimum intent to control exclusively the resources 
of certain areas of sea bed and subsoil; and as a practical matter it would 
seem impossible to control these resources in situ without controlling the 
sea bed and subsoil which contain them. It would further seem impossible 
to distinguish in practice such powers of exclusive control from the powers 
ordinarily summed up in the term ‘‘sovereignty.’’ It is true that these pow- 
ers may be limited upwards (by the level of the sea bed) as well as laterally, 
but that does not change their character. To say otherwise is to raise also 
the perplexing question of where else, if anywhere, sovereignty can reside 
in an area of admittedly exclusive control; and it would seem desirable to 
avoid unnecessary controversy on so shadowy a question. For such reasons 
it would appear justifiable to conclude that the various claims now out- 
standing, whatever their language, amount at the least to assertions of 


sovereignty over submarine areas.'* The additional assertions made by 
some states with respect to water areas and resources in the sea itself are 
separable from this main thesis and will be considered later. 

Assuming then that the current claims to submarine areas are in sub- 


1110 Fed. Reg. (1945), p. 12303; this JourNaL, Supp., Vol. 40 (1946), p. 45. 

12 As described above, the U. S. proclamation of 1945 spoke only of ‘‘ jurisdiction and 
control’’ over the ‘‘natural resources of the subsoil and sea bed,’’ without reference to 
sovereignty or title. Yet by 1948 the Federal Government, in suits against the States 
of Texas and Louisiana, was asking the U. 8. Supreme Court to declare that the United 
States was the ‘‘owner in fee simple’’ of the submarine areas in the Gulf of Mexico 
there in controversy. The Court declined so to declare, preferring the formula ‘‘ possessed 
of paramount rights in, and full dominion and power over, the lands’’ in question. 
U. 8. v. Texas (1950), 339 U. 8. 707, this JournaL, Vol. 44 (1950), p. 770; U. 8. v. 
Louisiana (1950), 339 U. S. 699. Similarly, the British-Venezuelan Treaty of 1942 
regarding the Gulf of Paria did not assert the sovereignty of the parties over the sub- 
marine areas of the Gulf; but even before the treaty entered into force (Sept. 22, 1942), 
a British Order in Council of Aug. 6, 1942, ‘‘annexed’’ to ‘‘His Majesty’s dominions’’ 
the areas on the Trinidad side of the treaty line. Statutory Rules and Orders, 1942, 
Vol. 1, p. 919. Since 1942, in the cases of the Bahamas, Jamaica, and British Honduras, 
the British practice has been to ‘‘extend the boundaries’’ of each colony to include the 
contiguous continental shelf. This formula would clearly seem to amount to a claim of 
sovereignty over the submarine areas concerned. See this JourNAL, Vol. 43 (1949), 
p. 790. 


i 

( 

0 

0. 

I 

tl 

d 

d 

ne 


LEGAL STATUS OF SUBMARINE AREAS BENEATH HIGH SEAS 229 


stance claims to sovereignty, to what extent are they to be considered valid 
and on what legal basis are they to rest? From a growing body of litera- 
ture on the subject,’* three principal points of view seem to emerge: (1) 
that submarine areas are incapable of exclusive appropriation by any state; 
(2) that submarine areas may be acquired by occupation, which according 
to some need be only fictitious; (3) that submarine areas are appurtenant 
to the adjacent land territory and are automatically subject to the sover- 
eignty of the state which holds that territory. 

The first contention derives from the theory that the high seas are the 
common property of all peoples and capable of exclusive acquisition by 
none. Gidel long ago pointed out the difficulties in this view of the high 
seas as res communis,'* and it would appear to be still less defensible when 
extended to submarine areas. Even apart from the questionable validity 
of the original doctrine, there is no necessary reason why submarine areas 
should be subjected to the same legal regime as the waters of the high seas. 
The waters are primarily a highway of commerce, and for this purpose are 
most useful when open freely to all. Such reasoning fails when applied to 
submarine areas whose utility is of a wholly different character. Yet this 
line of thought has given rise to proposals that, since the high seas are the 
property of the international community, the development of submarine 
resources beneath them should also be entrusted to the international com- 
munity.15 The good intentions behind such proposals cannot make up for 
their impracticability as a solution to an immediate problem; and indeed 
it may be doubted whether an international regime would be the most 
effective means of developing submarine resources, with their multitude of 
special local problems in all parts of the world. At the present time, to 
deny any possibility of exclusive interest is to prevent orderly develop- 
ment, perhaps any development at all. So negative a doctrine cannot 
stand, and the practice of states confirms its rejection. 

The second view, for which there seems more to be said, holds that the 
sea bed and subsoil are, like land territory without a master, res nullius 
until claimed and occupied by some state, which thereupon acquires rights 
of exclusive control. The familiar modern doctrine is that the occupation 


13 In addition to the United Nations documents cited in notes 7 and 8 supra, reference 
may be made inter alia to: P. R. Feith, ‘‘ Rights to the Sea Bed and its Subsoil,’’ Report 
of the 43d Conference of the International Law Association (1948), pp. 168-206; 
International Law Association, Committee Report and Report of the French Branch to 
the 44th Conference (1950); Sir Cecil Hurst, ‘‘The Continental Shelf,’’ International 
Law Quarterly, Vol. 2 (1948), pp. 640-642; J. L. de Azc4rraga y Bustamante, ‘‘ Los 
derechos sobre la plataforma continental,’’ Revista Espaiola de Derecho Internacional, 
Vol. 2 (1949), pp. 47-99; Giovanni Bernardi, ‘‘I diritti sul fondo e sul sottofondo 
dell’alto mare,’’ Il Diritto Marittimo (3d ser.), Vol. 51 (1949), pp. 9-20. 

14 Gilbert Gidel, Le droit international public de la mer, Vol. 1, pp. 214 ff. 

15 For example, the proposal of Mr. Shuhsi Hsu at the 66th meeting of the International 
Law Commission (Geneva, July 12, 1950), U.N. Doc. A/CN.4/8R.66, p. 28; and cf. Ber- 
nardi, article cited supra, note 13. 


230 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of land territory must be physical and effective, though the actual degree 
of control required may vary widely with the circumstances. Applied 
strictly to submarine areas, this rule would mean that only those areas 
under actual exploitation could be regarded as being under the exclusive 
authority of the claiming state. Superficially, this view seems to have the 
merit of fitting submarine areas into an established legal pigeonhole; but 
on closer analysis several objections emerge which suggest that it may be 
an error to assimilate submarine areas to land territory. The most obvious, 
perhaps, is the difficulty of determining what constitutes effective occupa- 
tion at the bottom of the sea, and of defining the limits of the occupied 
areas. It is conceivable that one state might occupy the sea bed and an- 
other the subsoil, with ensuing controversy. Still more objectionable is 
the premium placed by such a rule on ‘‘snatch-and-squat’’ tactics reminis- 
cent of the California gold rush and the Cherokee Strip. 

The insuperable objection, however, to any rule based on occupation 
would appear to be its disregard of the interests of the adjacent coastal 
state. Rights would vest in the occupant, no matter whence he came or how 
tenuous his prior connection with the region. <A principle which permitted 
such a situation would rightly seem intolerable to most coastal states, and 
especially so to one unable to proceed immediately with development on its 
own account. Considerations of security, of trade and navigation, of pollu- 
tion, and of customs and revenue, would all militate against recognition of 
such a doctrine. It is not sufficient to say in reply that a coastal state by 
forehanded action may place itself in the position of occupant: many coastal 
states do not have the technical or financial means at hand to win a race 
for occupation against some other state on the hunt for additional resources. 

To meet some of the foregoing objections, the concept of a ‘‘notional’”’ 
occupation has been proposed, permitting a state to stake out by proclama- 
tion, in lieu of occupation, the submarine areas to which it lays claim. 
Coastal states could thereby protect themselves by timely action against 
unwelcome intrusions. ‘‘Notional’’ occupation, however, does not entirely 
do away with the problem of a land-grabbing state reaching out for desir- 
able areas remote from its own shores. Also, by making a state’s unilateral 
declaration an essential element, it may appear to sanction unlimited 
power in the declaring state to decide the scope and nature of its claims. 
It further reintroduces into international law the idea of fictitious occupa- 
tion as a valid basis of title. That concept, found by experience to be a 
fertile breeder of controversy, has been largely rejected in modern times, 
save perhaps for the polar regions. The wisdom of readmitting it with 
respect to submarine areas is at least questionable. To insist that occupa- 
tion is necessary under a general rule, and then to admit a spurious occupa- 
tion as sufficient, is devious reasoning. The necessity of a fiction strongly 
suggests that the problem is in the wrong pigeonhole, and that claims to 
submarine areas require different treatment from claims to land territory. 
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The third view noted above is to regard the submarine areas contiguous 
to the coasts of a state as being appurtenant to that state by automatic at- 
tribution of law and without any requirement of occupation, either real or 
fictitious. On such a theory a declaration is not essential to establish a 
state’s position off its shores, though such an instrument may serve a useful 
purpose by way of giving precision and notoriety to a state’s claims. This 
view has sometimes been justified, by those who fear that appurtenance 
alone cannot support a claim to submarine areas, on a special interpreta- 
tion of the principle of accretion. It is said that theoretically such areas 
could be dyked and drained, and would then be indisputably part of the 
coastal state; and that this possibility should be taken in law as equivalent 
to accretion in fact.*® The strained character of such reasoning is plain, 
and arises from the misapprehension that submarine areas are analogous 
to land territory and must be acquired by similar methods. 

One may suggest, however, that the true analogy is not between subma- 
rine areas and land territory, but between submarine areas and territorial 
waters. On principles quite distinct from those dealing with the acquisi- 
tion of territory, international law automatically assigns to every coastal 
state a marginal belt off its shores, within which the state is sovereign (sub- 
ject only to the right of innocent passage) over subsoil, sea bed, waters, 
and airspace.'*? <A state is not required to ‘‘occupy’’ its territorial waters 


or even to proclaim them; they are an ‘‘inseparable appurtenance.’’** By 
the present view, similar principles would apply to submarine areas outside 


of territorial waters. The sea bed and subsoil in such areas would thus be 
placed on precisely the same footing as the sea bed and subsoil within terri- 
torial waters, although the regime of the sea and airspace above would, of 
course, be different. 

Along with difficulties which are considered later, the concept of appur- 
tenance presents a number of advantages over other theories. In the politi- 
cal field its attribution of submarine areas to the contiguous coastal state 
prevents encroachment by more remote states in regions where the coastal 
state may justly be sensitive about its interests. At the same time, the re- 
quirement of appurtenance provides in some degree a safeguard against 
extravagant claims by a coastal state dazzled with the vistas off its shores. 
By eliminating the requirement of occupation, the theory makes unneces- 


16 Such a view was advanced by Mr. P. R. Feith before the International Law Associa- 
tion at Brussels in 1948. Report of the 43d Conference, p. 174. 

17 Although this proposition has been in the past the subject of much debate, it would 
seem today to admit of no serious doubt. 

18 As was said by a tribunal of the Permanent Court of Arbitration in the Grisbadarna 
Case. Scott, Hague Court Reports, p. 127. In the words of Secretary of State Seward in 
1863, a sovereign’s right to jurisdiction over the marginal sea ‘‘is derived not from his 
own decree but from the law of nations, and exists even though he may never have pro- 
Claimed or asserted it by any decree or declaration whatsoever.’’ Moore, Digest of In- 
ternational Law, Vol. 1, p. 710. 
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sary either a scramble for physical possession or a fictitious taking by 
proclamation. And by equating rights over submarine areas outside of 
territorial waters with rights over the sea bed and subsoil within those 
waters, it simplifies the applicable regime and makes superfluous any fine- 
spun distinctions between ‘‘sovereignty’’ and ‘‘exclusive jurisdiction and 
control.’’ 

In the economic field the theory allows for the fact that resources in sub- 
marine areas will ordinarily be best developed from the adjacent shore, and 
that the processing and use of such resources must be in most cases inti- 
mately associated with the economic life of the coastal state. It also takes 
account of the fact that there is often an economic as well as a geological 
relationship between offshore resources and similar resources on the con- 
tiguous land. Improper use of one may adversely affect the other, and com- 
mon sense calls for a single authority to control both. Other geographical 
and geological considerations likewise show that in many instances appur- 
tenance in law would be no more than recognition of a clear appurtenance 
in fact. This is plainest, of course, with respect to the continental shelves, 
which constitute a large part of all important submarine areas; but it seems 
not unreasonable also to regard the sea bed and subsoil of shallow seas and 
gulfs as appurtenant to the riparian states. 

The theory of appurtenance also appears to be in accord with the lan- 
guage of a majority of the state claims to submarine areas. The United 
States proclamation of 1945 spoke of the ‘‘resources of the continental shelf 
contiguous to the coasts’’ as ‘‘appertaining to the United States,’’ and the 
reasons for the claim set forth in the preamble emphasized the connections 
between the shelf and the adjacent land territory. Later actions by other 
governments in Latin America and the Persian Gulf stressed similar con- 
siderations. In many instances, also, the language used is compatible with 
the view that the submarine areas concerned were regarded as already ap- 
purtenant to the state, and that the proclamation of claim was only declara- 
tory in nature. Thus both the Chilean declaration of 1947 and the Costa 
Rican decree of 1948 ‘‘confirmed’’ and proclaimed the national sovereignty 
over submarine areas; and other states, such as Honduras and Nicaragua, 
have simply listed the continental shelf as one of the elements of the na- 
tional territory described in their constitutions. None of the various in- 
struments gives any indication that an occupation, either real or fictitious, 
was regarded as essential to a valid claim. 

While the notion may be novel as applied to submarine areas, appurte- 
nance and such cognate concepts as dependency and contiguity have by no 
means been unknown in international law. Although submarine areas and 
land territory are not to be lumped together indiscriminately, some of the 
same considerations may apply to both. Thus it seems not inapposite to 
recall the words of Sir William Scott in 1805 regarding the mud islands 
off the mouth of the Mississippi. In finding that these uninhabitable mud- 
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banks were a ‘‘kind of portico to the mainland’’ which ought by common 
sense to be United States territory, he relied in part on the principle of 
alluvium and increment; but he went on to say: 


Consider what the consequence would be if lands of this description 
were not considered as appendant to the mainland, and as comprised 
within the bounds of territory. If they do not belong to the United 
States of America, any other power might occupy them; they might 
be embanked and fortified. What a thorn would this be in the side 
of America! . . . The possibility of such a consequence is enough to 
expose the fallacy of any arguments that are addressed to shew, that 
these islands are not to be considered as part of the territory of Amer- 
ica. Whether they are composed of earth or solid rock, will not vary 
the right of dominion, for the right of dominion does not depend upon 
the texture of the soil.’® 


If such islands in 1805 formed a portico to the mainland, adjacent subma- 
rine areas may well be regarded in 1951 as a doorstep to which similar con- 
siderations should apply. 


There are, of course, difficulties to be met under the appurtenance theory, 
as under any other. On examination most of these prove to be problems of 
definition, the principal one being the meaning to be attached to the term 
‘‘appurtenance”’ itself. In the light of what has been said, it is evident 
that ‘‘appurtenance’’ is a twofold concept, expressing both a physical and 
a legal relationship. In the first sense, it is equivalent to contiguity or ad- 
jacence ; and unless this is present, the legal relationship should not arise. 
The requirement of physical appurtenance serves the purpose of barring 
claims to areas not in fact associated with the land territory of the claim- 
ing state. It does not determine, however, the outer limits of a contiguous 
area—the point at which an area is to be regarded as no longer appurtenant. 
It is in this connection that the concept of the continental shelf may be use- 
ful in regions where a continental shelf does in fact exist. Wherever this 
is true, as in the case of most continental coasts fronting on the great 
oceans, the limits of appurtenance may reasonably be equated with the 
limits of the shelf. Yet this conclusion is not ‘a final answer, for the term 
“continental shelf’’ itself requires definition. This is not altogether an 
easy matter, but in view of the number of continental shelf claims, a some- 
what extended analysis may be worth while. 

The problem of defining the continental shelf is complicated, for a law- 
yer at least, by the fact that the physical scientists themselves do not appear 
to be entirely in agreement regarding it. Not only do geographers, geolo- 
gists, and marine biologists seem to have conceptions which vary somewhat 
with their professions, but not all geographers, geologists, and biologists 
seem to agree with others in their own fields. So it is with some hesitation 
that one ventures the statement that by the continental shelf is commonly 


19 The Anna (1805), 5 C. Rob. 373, at 385. 
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meant the submerged margin of the continent, which slopes gently seaward 
out to a point where there occurs a marked change in the angle of decline; 
beyond this point lies the ordinarily steeper ‘‘continental slope,’’ leading 
to the deep ocean floor. The continental shelf is thus a continuation of 
the continent, and in the relatively shallow waters which cover it are said to 
flourish most of the important food fishes of the world.”° 

The edge of the shelf, which is the important feature for boundary pur- 
poses, has commonly been spoken of as occurring at the average depth of 
100 fathoms (600 feet) or 200 meters (656 feet) ; and this view has been 
encouraged by the fact that most maps and charts giving ocean depths in- 
dicate one or the other of these lines with a good deal of assurance. Actu- 
ally the edge of the shelf does not appear to be as simple a phenomenon as 
the maps might lead one to suppose. In some regions it may lie at depths 
either more or less than 100 fathoms; in others, the edge may be almost 
imperceptible; in still others, there may be several shelves and edges, or 
the submarine terrain may be so confused as to make difficult the location 
of any continuous line. As a result the fixation of an ‘‘edge,’’ even in the 
scientific world, involves to some extent an arbitrary determination, and 
it may vary quite understandably in accordance with the standards by 
which the determination is made. From one point of view it may reason- 
ably be contended that the Caspian and the Black Seas, and even the Medi- 
terranean, have no true continental shelf, even though they may run to 
depths much greater than 100 fathoms; yet from another point of view 
there may be a plain distinction in these seas between the land-bordering 
shallows and the central depths. Again, in areas where deep waters lie 
close to shore, as off the Pacific coast of South America, it may be argued 
that there is a continental shelf in some cases, but one lying much further 
submerged than average; and the merit of such a contention may once more 
depend on the particular standards applied to it. 

The existence of such uncertainties over the limits of the continental 
shelf should not be regarded as destroying the validity of the concept for 
legal purposes.** There are large areas of continental shelf in all parts of 
the world about which there would probably be little disagreement; and in 
many cases it may never be necessary to determine with precision the edge 
of the shelf. Under such circumstances the problem is to select, with due 
regard for the physical realities and for scientific opinion, an appropriate 
standard for fixing what one might call the ‘‘legal edge.’’ Naturally this 


20 Recent scientific discussions of the continental shelf may be found in F. P. Shepard, 
Submarine Geology (1948), and Jacques Bourcart, Géographie du fond des mers (1949) ; 
and see S. W. Boggs, ‘‘National Claims in Adjacent Seas,’’ Geographical Review, Vol. 
41 (April, 1951), p. 185. 

21 Reference may perhaps again be made to the analogy of territorial waters, where 
diversity of practice as to the width of the marginal belt has not affected the universal 
recognition of the existence of the belt. 
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selection will involve in some degree an arbitrary judgment as to what is 
necessary for a workable legal rule, which will be reasonably fair, certain, 
and uniform in its effect; but in the light of what has been said this would 
appear unavoidable and unobjectionable. 

With these considerations in mind, the following suggestions are put 
forward as possible standards for defining the ‘‘legal edge’’ of the conti- 
nental shelf : 


1. As a general rule, the seaward limit of the continental shelf should be 
considered to be the 100-fathom (or 200-meter) line. For the sake of 
uniformity, this should be the case even when the shelf in fact termi- 
nates at a lesser depth. 

. When the submarine terrain creates more than one such line, the outer- 
most 100-fathom contour should be regarded as the limit of the shelf. 

. A possible boundary line should not be regarded as discontinuous 
merely because it may be interrupted by submarine canyons running 
out from land. On a principle somewhat analogous to the headland 
theory for bays, such canyons should be spanned by straight lines 
connecting the 100-fathom contours. By the same analogy, the per- 
missible length of such lines might be limited to that applied by the 
coastal state to its bays. 

. Isolated patches of limited size which are over 100 fathoms in depth 
should be disregarded and absorbed into the shelf area. In narrow 
or landlocked seas particularly, depressions over 100 fathoms deep 
which do not connect with the ocean depths or which are of small size 
in relation to the total area of the sea in question, should be assimilated 
to the surrounding shallows. 


It is fully appreciated that the foregoing principles by no means solve all 
problems, and that they contain elements of vagueness which may require 
further elaboration in particular circumstances. At least two obvious diffi- 
culties promptly suggest themselves. The first arises in a situation where 
the actual shelf edge lies seaward of the 100-fathom line, with the shelf 
running unbroken out to perhaps the 200-fathom line; it would seem un- 
just to deprive a state arbitrarily of so obvious a part of its continental 
shelf. In such a ease, it has been proposed ** that a state should be per- 
mitted to prove itself entitled to the additional area. Too easy an excep- 
tion to the general rule should not be permitted, but perhaps such an ex- 
tension might be recognized when the evidence showed no perceptible change 
of slope in the vicinity of the 100-fathom line, and a definite change at 
some point substantially further seaward but within a maximum of, say, 250 
or 300 fathoms. 

The other difficulty arises in the case of a state with a precipitous coast- 
line which gives it no submarine areas to speak of within the 100-fathom 
limit. Perhaps such a state can show here, somewhat as in the preceding 
instance, the existence of a shelf at a greater depth. Alternatively, it has 


22 In the report of the committee on ‘‘ Rights to the Sea Bed and Subsoil’’ to the 1950 
Conference of the International Law Association. 
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been proposed ** that the coastal state be permitted to exercise continental 
shelf rights up to a distance of twenty miles offshore, regardless of depth 
or other factors. Perhaps such a concession would promote acceptance of 
the continental shelf doctrine by states that have none; yet it in turn 
creates new difficulties, and it is hardly the function of the law to redress 
geographical inequities. 

A definition of the continental shelf takes care of most but not all sub- 
marine areas which may be regarded as appurtenant to land territory. 
There remain insular shelves and submarine areas in shallow seas where 
no shelf edge exists. With respect to the former, it would appear not diffi- 
cult to apply, mutatis mutandis, the principles suggested for the conti- 
nental shelf. Indeed, at least two governments have seen nothing odd in 
referring formally to the ‘‘continental’’ shelf around island territories.” 
The case of an archipelago surrounded by a single shelf would seem to pre- 
sent no special difficulties except in situations where sovereignty within 
the archipelago is divided and partitioning of the shelf would be required. 
Islands located on an extension of the continental shelf, for example, the 
British Isles, would have no separate insular shelf of their own, and in 
some such cases also a partition arrangement between mainland and island 
states might be necessary. 

Submarine areas in shallow seas or gulfs—such as the Baltic, the Persian 
Gulf, and the Gulf of Paria—present perhaps the most difficult situation 
of all. In addition to due regard for the interests of adjoining states lying 
along the same coast, the interests of all states facing on such a body of 
water must be taken into account. In the absence of any large area lying 
beyond the 100-fathom line—such as is found in the narrow but deep Red 
Sea—the entire bed and subsoil must be divided equitably among the lit- 
toral states. (On an appurtenance theory, of course, no non-littoral state 
would be entitled to a share.) The absence of a shelf edge makes meaning- 
less a claim to the ‘‘continental shelf’’ in such waters, and this is the obvi- 
ous objection to the proposed Iranian legislation of 1949 which would have 
claimed the continental shelf in the Persian Gulf. The actions of the other 
Persian Gulf states appear to have shown a more accurate understanding 
of the situation, for they uniformly claimed as appurtenant the sea bed 
and subsoil contiguous to their coasts and within boundaries to be mutually 
agreed upon.*® 

23 In the report to the 1950 Conference of the International Law Association made by 
the French Branch of the Association. 

24 See the Icelandic law of 1948, cited supra, note 4, and the claims to the ‘‘ continental 
shelf’? around Jamaica and the Bahamas advanced by British Orders in Council of Nov. 
26, 1948, cited supra, note 12. Many Latin-American claims have distinguished between 
the two types of shelf. The Philippine Petroleum Act of 1949, cited supra, note 2, speaks 
of ‘‘the continental shelf, or its analogue in an archipelago.’’ 

25 See citations supra, note 3. The Iranian proposal, it may be noted, was expressly 
applicable to the Persian Gulf and the Sea of Oman, in the latter of which there is a con- 
tinental shelf. It did not refer to the Caspian. 
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The lines of division in such cases must almost inevitably be artificial in 
character, resulting from negotiation and agreement among the interested 
governments, and it seems difficult to lay down in advance any principles 
of general application. The chief precedent for such an agreed settlement 
is the British-Venezuelan Treaty on the Gulf of Paria; ** analogies of value 
may also be found in treaties establishing water boundaries, such as those 
dealing with the Great Lakes.?” Numerous problems can be envisaged, such 
as that of providing fair shares both for an island state and for a mainland 
state whose coast it masks. These will tax the resourcefulness of diplomats, 
lawyers, geographers, and engineers, yet none is insoluble if the pressure 
for settlement is great enough. The situation in a gulf or shallow sea is, 
indeed, only the most complex among many problems of delimiting and de- 
marcating boundaries for submarine areas; these will call for the careful 
consideration of geographers and technical experts.”* 


It has been mentioned earlier that several Latin-American states not 
only have claimed the sea bed and subsoil off their shores but also have 
asserted special rights over superjacent water areas as well. These as- 
sertions have varied from declarations of control to proclamations of sover- 
eignty over such waters; the waters involved have been defined usually to 
be those above the continental shelf, but in a number of instances they 
have been declared to be those within an arbitrary line drawn 200 miles 
seaward from, and parallel to, the coast. The motives behind these claims 
have been for the most part understandable and commendable, the most 
important being the desire to protect and conserve offshore fisheries. Some 
declarations, in announcing this intent regarding fisheries and marine re- 
sources, have expressly recognized rights of free navigation; in a few in- 
stances this recognition is said to be conditional on reciprocity.*® 

However meritorious the reasons for them, it is clear that these assertions 
move into a sphere where different considerations must be taken into ac- 
count from those relating to submarine areas. The problem of the law 
which is to govern submarine areas is in most respects a novel one, with 
considerable latitude available for its development; but this is not the case 


26 Cited supra, note 9. The line in this instance, where it did not coincide with the 
limits of territorial waters, was defined arbitrarily in terms of latitude and longitude. 

27 The leading technical discussion of these problems is by S. W. Boggs, International 
Boundaries (1940), pp. 176-192; see also F. A. Vallat, ‘‘The Continental Shelf,’’ British 
Year Book of International Law, Vol. 23 (1946), pp. 333-338. 

28 See S. W. Boggs, ‘‘ Delimitation of Seaward Areas under National Jurisdiction,’’ in 
this JouRNAL, p. 240. 

29 The states which appear to have made claims of some kind to water areas in connec- 
tion with their claims to submarine areas are Argentina, Chile, Costa Rica, El Salvador, 
Honduras, Peru, and possibly Mexico. See Richard Young, ‘‘ Recent Developments with 
Respect to the Continental Shelf,’’ this JourNAL, Vol. 42 (1948), pp. 849-857, and the 
article cited supra, note 1; also C. B. Selak, Jr., ‘‘Recent Developments in High Seas 
Fisheries Jurisdiction,’’ this JourNaL, Vol. 44 (1950), pp. 670-681. 


238 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


with the law of the high seas, which represents a mass of practice and prin- 
ciple accumulated over centuries. Whether this accumulation is wholly 
adequate to modern needs may well be questioned; but it cannot be sum- 
marily disregarded, as certain of these claims appear to do.°° Further- 
more, submarine areas are important primarily for their fixed resources, 
whereas the resources in the sea are neither fixed nor the only reason for its 
importance. The function of the sea as the world’s highway must also be 
safeguarded. Still another point, important in these times, is the question 
of airspace. Any doubt cast upon the status of an area as high seas also 
calls in question the status of the airspace above; it would seem desirable 
to avoid any such doubt, nonetheless real for having been in all probability 
not intended by the claimants. 

Such points as these indicate the conclusion that the problem of control 
over submarine resources is different from that over marine resources, and 
that it is undesirable to try to bring both under the same umbrella. To 
attempt an extension to water areas of a doctrine suitable for submarine 
areas is a disservice to proper regulation of both; such overreaching only 
renders more difficult the acceptance of the doctrine in its proper sphere. 
This is by no means to say that reforms in the allowable measures of control 
over marine resources are not necessary or desirable; but they should be 
worked out on appropriate principles of their own, framed with due regard 
for the special historical and legal background of the subject. In formu- 
lating these principles, it may prove proper to take account of the conti- 
nental shelf in its aspect as a factor in marine life, as was done in the Ice- 
landic fishery law of 1948; but this is quite different from subjecting marine 
and submarine resources alike to a single regime.** 

If on this view there are to be two different regimes in force offshore, one 
for the waters of the high seas and one for the submarine areas beneath, it 
will be necessary to work out insofar as possible a harmonious relationship 
between them. The development of submarine areas will inevitably affect, 
in varying degrees at different times and places, the use of the sea itself. 
Development installations will interfere with navigation, and operations 
may have disturbing effects on fisheries. In such circumstances, no doubt, 
the state having jurisdiction over the development should be under a duty 


30 This point would seem to be supported by the protests addressed by the United King- 
dom and the United States to several Latin-American governments, including Chile and 
Peru, regarding those governments’ offshore claims. The protests took exception pri- 
marily not to the claims made with respect to submarine areas, but to the rights asserted 
over adjacent seas. For text of U. S. note to Chile, see Selak, this JourNAL, Vol. 44 
(1950), p. 674. 

31 The Icelandic law (cited supra, note 4) provides for regulation of fisheries within the 
limits of the continental shelf ‘‘only to the extent compatible with agreements with other 
countries to which Iceland is or may become a party.’’ Thus limited, the Icelandic law 
seems to go little further than the U. S. proclamation of Sept. 28, 1945, on fishery con- 
servation zones (10 Fed. Reg. (1945), p. 12304). 
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to see that interference with the traditional uses of the high seas is kept to a 
reasonable minimum. What constitutes ‘‘interference’’ or a ‘‘reasonable 
minimum,’’ however, may not always be an easy problem to resolve. 

In dealing with this question, full account must be taken of the fact that 
through modern technology the benefits to be derived from the sea and its 
bed and subsoil may be expected to increase in number and variety; of 
these benefits the traditionally important uses of the sea for navigation and 
fisheries are only two. Uncritical insistence on the ‘‘freedom of the seas’’ 
should therefore not be permitted to force, without further analysis, the 
abandonment of a submarine development merely because it is claimed to 
be an interference with traditional uses. In any particular region, the 
interests at stake should be balanced against each other to determine which 
is to be preferred. The exploitation of valuable resources should not be 
hindered, in areas which are in fact of no importance to shipping, only be- 
cause of an alleged right to navigate freely anywhere on the high seas; just 
as obstructions should not lightly be permitted in the great highways of 
ocean trade. Fishery interests should receive similar consideration on their 
merits; it may be hoped that this will be taken into account in the increas- 
ing amount of national and international legislation dealing with fishery 
protection and control. In many instances, indeed, in perhaps a majority 
of them, it would seem only reasonable to expect that compromises might 
be reached which would permit all the different activities concerned to 
function. 


What has been said in the foregoing pages demonstrates some of the 
numerous problems presented by claims to submarine areas, and sketches 
broadly some possible lines of future development. It has been suggested 
that the most satisfactory basis for the claims is to regard submarine 
areas as appurtenant to the contiguous coastal state in a manner analogous 
to the appurtenance of territorial waters. After this basic question has 
been disposed of, however, it has been observed that others, often of consid- 
erable difficulty, remain. Chief among these are the problem of determin- 
ing the legitimate extent of claims to appurtenant areas, including the 
question of defining the continental shelf; and the problem of harmonizing 
such claims with the regime of the high seas. In view of the growing num- 
ber of claims which require reconciliation with each other and with tradi- 
tional concepts of international law, the need for answers to these problems 
is obvious. It cannot be doubted that they will be forthcoming, perhaps 
in the form of international legislation. In this connection the outcome of 
the deliberations of the International Law Commission will be awaited with 
great interest. 


DELIMITATION OF SEAWARD AREAS UNDER 
NATIONAL JURISDICTION 


By S. WuHITTEMORE Boaas 


Special Adviser on Geography, Department of State 


‘* . . Since it is essential that all frontiers, whether on land or at sea, 
should be certain and definite, all rights which depend for their exercise 
upon territorial sovereignty must be valid up to a given line and there 
stop.’’? Very rarely, however, in treaties or in national laws are descrip- 
tions of water ‘‘boundaries’’* sufficiently precise to enable an engineer to 
lay them down on hydrographic charts, or to ‘‘demarcate’’ them in the 
waters themselves. About all one can say is that, if the base line is 
agreed upon, the outer limit of the territorial sea is accepted as the 
envelope of the ares of circles having a radius of three nautical miles 
(or any other agreed-upon limit) drawn from all points on the coast. 
The remark of Professor Riesenfeld may therefore be recalled: ‘‘It can 
probably be said without exaggeration that the law of territorial waters 
has been one of the most unsatisfactory portions of international law.’’ ® 

Certainly one of the ‘‘most unsatisfactory portions’’ of the international 


law relating to the territorial sea is that with regard to the specific limits 
of the zones of adjacent sea under national jurisdiction. Problems relat- 
ing to the limits of these zones fall within two categories: (1) Lack of a 
generally accepted width of the territorial sea—and perhaps of one or 
more contiguous zones for specific purposes;* and (2) Lack of well-de- 


1H. A. Smith, The Law and Custom of the Sea (London, 1948), p. 17. 

2 Most lines in water areas which are defined in treaties are not boundaries between 
waters under the jurisdiction of the contracting parties, but a cartographic device 
to simplify description of the land areas involved. For example, in the Alaska cession 
treaty of 1867, the line in Bering Sea and Bering Strait (Art. I) is simply a line to 
the east of which all land or claim to land was ceded by Russia to the United States. 
The purpose of such a line as a ‘‘line of allocation’’ of land is explicitly stated in 
the convention between Great Britain and the United States, January 2, 1930, defining 
a line between North Borneo and the Philippines (Dept. of State, Treaty Series No. 
856; Art. I defines ‘‘line separating the islands ...’’). 

8 Stefan A. Riesenfeld, Protection of Coastal Fisheries under International Law 
(Washington, 1942), p. ix. But with reference to the study of the problem of terri- 
torial waters in general, as well as that of the protection of fisheries, on the part of 
‘*various institutes, associations, congresses and conferences, particularly those of an 
international character,’’ see Riesenfeld, op. cit., pp. 99-124. 

4 An article on ‘‘ National Claims in Adjacent Seas’’ by the present writer appears 
contemporaneously in the Geographical Review, April, 1951 (Vol. 41, pp. 185-209). 
It includes a 10-page table and is accompanied by a world map in color showing which 
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veloped, acceptable techniques and principles for the delimitation of the 
belt of territorial sea, or of any contiguous zone or zones required. It 
is with this lack that the present article is solely concerned. 

The fact that there is no adequate world organization or authority 
dedicated to champion the interests of all the peoples of all states (as a 
national government normally undertakes actively to seek the best in- 
terests of all of its provinces and people) perhaps partly accounts for 
the recent rash of unilateral actions by individual states. Such actions 
by various states in recent years are comprehensible as efforts to protect 
themselves in an age of revolutionary technological developments which 
have so completely transformed their problems of security, customs control, 
and conservation of fishing and mineral resources, as to have seemed to 
them to justify assertions of claims to broad belts of adjacent sea.5 But 
this series of national actions is also due, in part, to a sort of ‘‘cartographic 
chauvinism’’ and to a desire to ‘‘keep up with the Joneses.’’ 

Recognition of the fact that the situation has been greatly altered, and 
that the law must adapt itself to change, is disclosed in such statements 
as the following by Sir Cecil Hurst: 


If the world must have petroleum and petroleum is present in 
available quantities in the Continental Shelf, and the engineering 
experts say that from such sources it is a feasible proposition to 
obtain it, the necessary operations to obtain it will be undertaken. 
That is the situation which international lawyers must face.® 


Relatively little has been written on the techniques and principles ap- 
plicable to the delimitation of boundaries of seaward areas under na- 
tional jurisdiction.? The writer has found that mere verbal formula- 


countries claim a territorial sea of 3-mile, 4-mile, 6-mile, 12-mile width, without or with 
‘‘contiguous zones,’’ and which countries claim jurisdiction or even sovereignty over 
a 200-mile belt, or over the difficult-to-define ‘‘continental shelf.’’ There is more 
agreement as to the width of the territorial sea than would at first appear. ‘‘ At least 
79 percent of the merchant shipping tonnage of the world is registered in countries 
that have subscribed to the 3-mile limit, and another 9.7 percent in Scandinavian 
countries that claim a 4-mile limit.’’ 

The best interests of the world community, it is suggested, may now require: (1) 
A narrow belt of waters under national sovereignties (leaving wide areas in which free 
movement is possible, in distant waters and the superjacent airspace); (2) Possible 
establishment of one or more contiguous zones, of limited jurisdiction for specific 
purposes, such as: (a) Customs surveillance; (b) Fishing rights and conservation; 
(¢) Mineral resources of the continental shelf; and (d) Security. 

5In the article in the Geographical Review referred to above, the bearing of these 
scientific and technological developments is discussed in relation to: (a) security and 
neutrality; (b) merchant shipping; (c) fishing; (d) mineral exploitation; (e) sanita- 
tion, health and water pollution; and (f) air transport. 

6‘*The Continental Shelf,’’ in Transactions of the Grotius Society, Vol. 34, p. 159. 

7 Authors who have written on water boundaries (and who have included maps and 
illustrations of the methods they describe) include: Vittorio Adami, Paul Fauchille, Paul 
de Lapradelle, Gilbert Charles Gidel, and Kyésti Haataja. 
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tion of methods or techniques is prone to be unworkable. Careful analysis 
of problems disclosed in actual geographical situations which are believed 
to be representative of the entire range of variation in nature is, in the 
writer’s opinion, essential. As a geographer,® the writer has therefore 
listed all the categories of boundaries in the adjacent seas which, one may 
say, are geometrically possible, and has studied each category in relation 
to several types of coasts and to various problems of different nations. 
Briefly they are these: (a) Outer limit of the territorial sea; (b) Outer 
limit of any contiguous zone or zones; (c) Outer limit of inland waters; 
and (d) Lateral boundaries from the mainland out to the high seas—or 
to the limit of any contiguous zone or zones. All of these delimitation 
problems are dealt with systematically in the succeeding pages.° 

In this article we are concerned only with the questions: ‘‘If there is to 
be a boundary in this water area, where shall it be placed? And how shall 
it be defined?’’ The lines with which we are concerned are, in almost all 
instances, lines that cannot be ‘‘demarcated’’ *° in the waters to which they 
relate—by means of buoys, other anchored floating objects, or range marks 
on shore. Except for occasional initial points on land, usually they can 


8H. A. Smith remarks: ‘‘It may be that neither sailors nor geographers have been 
allowed their fair share in the draftings of these [delimitation] documents’’ (op. cit., 
p. 12). 

® The present article embodies a first attempt to formulate generally acceptable prin- 
ciples and techniques for the delimitation of all types of boundaries of the territorial sea, 
and of any and all contiguous zones that the world community may desire to recognize or 
to establish. The writer would not have the temerity to attempt so much of the solu- 
tion of this complex problem, however, were it not for his firm belief: (1) in the 
integrity of the universe and its Maker, and in what Benjamin Franklin called ‘‘the 
providence of God in the government of the world’’ (to be discerned in the emerging 
possibilities of fulfilling many of the highest aspirations of man if we have the 
necessary courage, vision, imagination, wit and persistence); (2) in Confucius’ rubric, 
‘*When the archer misses the center of the target, he turns around and seeks for the 
cause of his failure within himself’’; and (3) in the premise that it is much better, 
whenever feasible (as in this case), to tackle a problem as a whole instead of piecemeal. 

The writer has been intrigued by the phrase ‘‘looking out for help’’ in Justice 
Cardozo’s reference to Haldane who, in his autobiography, noted that ‘‘the judges [on 
the Supreme Tribunals], were keen about first principles and were looking out for help 
from the advocate.’’ (Selected Writings of Benjamin Nathan Cardozo (New York, 
1947), pp. 30-31.) Therefore the hope is entertained that the present article will help, 
in some degree, to stimulate thinking along constructive lines, to facilitate clear-cut 
expression of claims, to aid in solving emerging problems, and to narrow the zone of 
future conflicts. 

10 The distinction between ‘‘demarcation’’ and ‘‘delimitation’’ made by Col. Sir 
Henry McMahon, which is now generally accepted, is this: ‘‘ ‘Delimitation’ I have 
taken to comprise the determination of a boundary line by treaty or otherwise, and its 
definition in written, verbal terms; ‘Demarcation’ to comprise the actual laying down 
of a boundary line on the ground, and its definition by boundary pillars or other similar 
physical means.’’ See 8. W. Boggs, International Boundaries: A Study of Boundary 
Functions and Problems, p. 32, for reference to sources. 
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only be defined in verbal terms (which should be so clearly stated that 
they would mean only one specific line to an engineer or a navigator), or 
represented by means of lines on maps and nautical charts. 

The writer never theorizes verbally in these water boundary matters, 
but tries out hypotheses on actual coasts and therefore on hydrographic 
charts, because the real geographic situations are more varied than one 
can imagine.’ He has tested the methods proposed on portions of coasts 
of all continents and on various islands and archipelagoes where interest- 
ing problems seemed to be in the making, or where someone asked that 
he seek a solution. Within the present necessary space limits the writer 
therefore seeks to suggest the most workable solution of all types of water 
delimitation problems in the adjacent seas of which he is aware. In most 
particulars the techniques go much farther than the policy of any country 
is believed to have been formulated. 

The United States, fortunately, has never attempted on its own coasts 
to apply any rules, in delimiting its 2 ljacent sea areas, to which it would 
object if applied by other states on their own coasts. Because the United 
States is interested in world-wide trade by both sea and air, and would 
therefore find highly objectionable the narrowing of areas of high seas 
and superjacent airspace that some others with less world-embracing con- 
tacts and interests might wish to impose, the writer hopes that what is here 
proposed as good doctrine for the world as a whole may be acceptable as 
good policy for the United States.” 

Before embarking upon the main enterprise of delimitation principles 
and techniques it seems necessary to define some terms which are normally 
employed in relation to the adjacent sea and its sea bed and subsoil, and 
in defining artificial lines as limits of political jurisdictions. 


I. TERMINOLOGY AND DEFINITIONS 


Several terms and phrases that are frequently employed, or that 
should not be utilized, in relation to the adjacent seas and to boundary 
or jurisdictional lines therein, require definition and discussion. 


11 While engaged in writing this article the writer spent several days on surveying 
ships off the coasts of New Jersey and New York, through the courtesy of the U. 8. 
Coast and Geodetic Survey, to be sure he had escaped from the office-desk viewpoint, 
to observe the means used in obtaining positions with reference to latitude and 
longitude shown on sailing charts and to objects visible on shore, and to get the 
criticism of the ships’ commanders regarding the principles and techniques presented 
in this article, then in draft form. 

12 Although it should be obvious from the context, the writer wishes to make it 
clear that he alone is responsible for the opinions, viewpoints and proposed solutions 
of problems in the present article. In discussing the draft manuscript with colleagues 
and friends he has stressed his desire to write with complete independence, and has 
invariably met with sympathy and approval in that regard. He appreciates the fact 
that probably in no other country could a writer in an analogous position present his 
own views and suggestions so freely. 
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1. Territorial Sea and Contiguous Zones 


Territorial sea was recommended in preference to the more common 
term ‘‘territorial waters’’ in the draft report of the First Sub-Committee 
[legal] of the ‘‘Second Committee’’ (known as the ‘‘Committee on Terri- 
torial Waters’’), at the 1930 Conference for the Codification of Interna- 
tional Law at The Hague. The committee found that ‘‘territorial waters’’ 
is sometimes used to indicate the sum total of ‘‘inland waters’’ and ‘‘terri- 
torial waters’’ in the restricted use of that term.'® 

Marginal sea and Littoral sea are widely used terms synonymous with 
Territorial Sea (Territorial Waters in the restricted sense). 

Continguous zone(s) and Adjacent zone(s) are synonymous terms 
applied to one or more belts or zones of sea coterminous with the seaward 
limit of the territorial sea, and extending seaward. Claims to such zones, 
of either definite or indefinite width, for specific purposes such as customs 
enforcement and revenue laws, have been asserted by a number of states. 


2. Shorelines, Coasts, and Low-Water Datums 


The general understanding of shoreline as the line where land and 
water meet, of shore as the zone between high water and low water, and 
of coast as the broad indeterminate zone landward from the shore, are 
clear for general purposes.** All of these three terms are referred to high 
water and low water, both of which shift from day to day. 

Low-water mark. Although the term is defined in a well-known diction- 
ary as “‘A line or mark indicating low water,’’ there is no low-water 
mark left by the tide on a seacoast. There is nothing visible which is 
analogous to the ‘‘mark’’ left by high waters in many areas, by transported 
sand and debris and by algae and other growth on tidal rocks. 

Low-water datum. A horizontal plane for referencing depths of water 
on hydrographic charts. ‘‘An approximation to the plane of mean low 
water that has been adopted as a standard reference plane for a limited 
area and is retained for an indefinite period regardless of the fact that it 
may differ slightly from a better determination of mean low water from a 
subsequent series of observations.’’?* The intersection of this plane with 


13 League of Nations Doc. C.351(b).M.125(b).1930.V(Minutes of the Second Com- 
mittee), pp. 202, 213. 

14See Francis P. Shepard, Submarine Geology (New York: Harpers, 1948), p. 68. 
But for legal purposes somewhat different technical definitions have been given in 
some instances. For example, in the Borax case (Borax Consolidated, Ltd. et al. v. 
Los Angeles) decided by the U. 8. Supreme Court in 1935 (296 U. 8. 10-27), the 
rule of the Court of Appeals was affirmed, which took as the high-water mark constitut- 
ing the limit of the tideland the ‘‘mean high tide line,’’ and directed that ‘‘an average 
for 18.6 years should be determined as near as possible by observation or calculation.’’ 

15U. 8. Coast and Geodetic Survey, Tide and Current Glossary (Spec. Publication 
No. 228, 1949 ed., p. 20). See p. 23 for definitions of ‘‘Mean low water,’’ ‘‘Mean 
low water springs,’’ and ‘‘Mean lower low water.’’ 
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the land is what is usually meant, or should be meant, by ‘‘low tide line,’’ 
‘‘low water mark’’ and similar terms relating to the base line from which 
the territorial sea is measured. 

Island is a term requiring definition when a body of ‘‘land’’ is sub- 
merged at high tide and awash at low tide. See the discussion below, 
page 253. 


3. Ocean Bottom Features ** 


Continental Shelf. The zone around a continent, extending from the low- 
tide line to a depth at which there is a marked steepening of slope to 
greater depths. Conventionally, its outer edge is taken at 100 fathoms 
(alternatively 200 meters),’7 but it may lie between 20 and 300 fathoms 
(it is believed to average about 72 fathoms or 132 meters). 

Continental Slope. The declivity from the outer edge of the continental 
shelf into deeper water. (Its base is commonly between 2000 and 3000 
fathoms. ) 

Island Shelf. The zone around an island or island group, extending 
from the low-tide line to a depth at which there is a marked steepening to 
greater depths. 

Island Slope. The declivity from the outer edge of the island shelf into 
deeper water. 

Continental Borderland. The zone between low-tide line and continental 
slope that, unlike the continental shelf, is broken into basins, islands, and 
banks. (When the zone between the lines of permanent immersion is 
broken into basins, islands and elevations, the term ‘‘Continental Border- 
land’’ is appropriate. ) 


4. Phrases in Common Use 


A number of phrases frequently used in relation to the territorial sea 
should be critically examined as to their true intent and possible improve- 
ment. 

“‘Following the sinuosities of the coast’’ is valid only in reference to 
the inner or landward limit of the territorial sea, and is appropriate in 
certain legal connotations. When used with regard to the seaward limit 
of the territorial sea the phrase is irrelevant because only the salient points 
on the coast usually count in actually determining the seaward limit. 
‘“‘Taking into consideration all points on the coast’’ would convey the 
intended meaning when applied to the seaward limit of the territorial sea. 
(See Fig. 1 below.) 


16 This group of definitions is taken from the report of the U. S. representatives 
on the International Committee on Nomenclature of Ocean Bottom Features. It is 
therefore still subject to technical improvements by experts in the field. 

17100 fathoms is exactly 600 ft. or 182.88 meters; 200 meters is exactly 109.36 
fathoms. 
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““Drawn parallel to the general trend of the coast’’ is an ambiguous 
phrase that is too frequently employed. It should be avoided if possible. 
(See Fig. 1 and explanatory text, in this JourNaL, Vol. 24 (July, 1930), 
p. 546.) 

Many casually phrased terms, such as ‘‘on the perpendicular of the 
eoast,’’ ‘‘an imaginary line parallel to the coasts,’’ and ‘‘the line follow- 
ing the geographic parallels’’ appear in laws, decrees, and sometimes in 
treaties. Any terminology that is intended to specify the limits of the 
territorial sea or of any contiguous zones should be submitted to an expert 
in surveying and mapping, in hydrography, or in navigation, for assistance 
in making the text convey the precise meaning that is intended, so that 
an engineer can lay the line down on the charts, or demarcate the line by 
range marks on the land or by buoys or other means in the water, if that 
should be feasible. 


II. DELIMITATION PRINCIPLES AND TECHNIQUES 


The principles and techniques which are formulated and explained be- 
low relate to emerging categories of water boundary delimitation that 
have not hitherto claimed serious attention of students. They are designed 
and believed to be of general applicability, and are independent of the 
width of the belts of waters claimed, whether 3, 4, 6, or 12 miles, ‘‘con- 
tiguous zones’’ (also called ‘‘adjacent zones’’), the ‘‘continental shelf,’’ 
or even 200 miles or something else. Delimitation principles and tech- 
niques ** will be considered in the order listed below: 


1. Seaward limit of the territorial sea, and of any contiguous zone 
or zones; 
. Base lines for delimiting the territorial sea; 
. Outer limit of inland waters (a special ‘‘base line’’ problem) ; 
. Median line techniques—in gulfs, lakes, etc ; 
. Lateral boundaries through the territorial sea, from land to 
high seas; and 

6. Lateral jurisdictional lines of contiguous zones—as far out as desired, 
e.g., to a median line in a gulf or lake, or to the edge of the ‘‘continental 
shelf.’’ 


18 An additional category was originally planned: Zones of access to the high seas, 
by surface and air, for states apparently denied access from relatively short coasts 
on bays or gulfs, because the usual delimitation techniques would pinch them off from 
the high seas. Problems would have been considered such as those of the Gulf of 
Aqaba, where both Israel and Jordan have very short coasts, between those of Egypt 
and Saudi Arabia, and where the differences of navigability by surface ships and 
maneuverability of airplanes within zones of access that might be delimited by special 
techniques are significant. But each case is almost unique; general principles could be 
stated, but perhaps no techniques of wide applicability could be evolved. 
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For economy of space and convenience in formulating delimitation tech- 
niques, the following abbreviations are used hereafter in the present 
article, whenever convenient: 


T = width of the territorial sea (3 nautical miles, 4, 6, 9, 12, etc.) 
claimed by any coastal state, measured from the low-tide line. 

C = width of the ‘‘contiguous zone’’ claimed (in nautical miles), al- 
ways measured from the low tide line, and therefore including 
the territorial sea. 


1. Seaward Limit of the Territorial Sea*® and of any Contiguous Zones 


The first principle in delimitation of all seaward areas of national 
jurisdiction is that we should begin by laying down the outer limit of the 


19 An article by the present writer, entitled ‘‘Delimitation of the Territorial Sea: 
the Method of Delimitation Proposed by the Delegation of the United States at the 
Hague Conference for the Codification of International Law,’’ appeared in this 
JouRNAL, Vol. 24 (July, 1930), pp. 541-555. The full text of the American amend- 
ment of March 27, 1930, and reproductions of the five illustrations appear in the 
L. of N. Acts of the Conf. for the Codification of Int’]. Law... Vol. III, Minutes 
.. + Doe. C.351(b).M.145(b).1930.V, pp. 197-201. 

As a technical adviser to Mr. Hunter Miller, the United States delegate in the 
Second Committee (on Territorial Waters), the writer served as a member of the 
Technical Sub-Committee, and worked for nearly a month with the technical men from 
the thirty-eight other participating countries—not counting the Soviet Union, which 
sent only three observers. Out of the welter of divergent claims and suggestions came 
‘*the proposal of the delegation of the United States of America which was submitted at 
the Conference at the session of March 27, 1930, [which] represented an attempt to 
view all of the problems of delimitation [of the seaward and landward limits of the 
territorial sea] as a whole, and to set forth a body of rules both simple in application 
and definite in result’’ (Boggs, loc. cit., p. 541). The proposal was very favorably 
received and was discussed at length in sessions of the full Second Committee. But, 
as not infrequently happens in international conferences, the technical specialists were 
much nearer agreement than the political delegates. 

Vice Admiral Henry G. Surie, the very able Chairman of the Technical Sub-Committee, 
in acknowledging a reprint of the article referred to, concluded: ‘‘I am sure if at 
any moment the Codification Committee of the League of Nations will retake the 
problem of the Territorial Sea, your method of delimitation will be adopted as being, 
as you so justly said in the last line of your article, simple, impartial and clear.’’ 

These American amendment techniques have been used at least in the following 
official United States studies and reports: 

(a) On a series of U. S. C. & G. S. charts of the United States especially prepared 
for use by the U. 8. Tariff Commission in an investigation of fishing problems, under 
Senate Resolution 314, 71st Cong., 2d Sess., adopted July 2, 1930, 72 Cong. Ree. 12376; 
the report of the Commission states: ‘‘The line was drawn for the purposes of this 
investigation in accordance with the method of delimitation proposed by the delegation 
of the United States at The Hague Conference for the Codification of International 
Law at the session of March 27, 1930. The details of this plan are given in the 
American Journal of International Law for July, 1930.’’ (S. Doe. 8, 72d Cong., 1st 
Sess., pp. 1-2.) 

(b) The techniques were used, with minor adaptations, by the U. S. Bureau of the 
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territorial sea, and similarly of the contiguous or adjacent zone or zones 
if there be any. This is in accord with the comprehensive proposals for 
the delimitation of the territorial sea submitted by the United States 
Delegation at The Hague in 1930. 


The American proposal was based on the assumption that, since we 
cannot choose our coasts but must take them as we find them, so the 
limit of the territorial sea, once the breadth of the belt is agreed 
upon, must be a line which is derived directly from the coast-line, 
in an automatic manner except where allowance must be made for 
existing agreements and situations.*° 


The technique for delimiting the outer limit of the territorial sea is 
as simple as the use of litmus paper to determine whether a solution is 
acid or alkali. A portion of the northern coast of Norway is used as an 
example in Figure 1. The technique is independent of the breadth of the 
territorial sea, and the Norwegian 4-mile claim is here used. If 4-mile 
ares are drawn from all points on a sinuous coast and from all offshore 
islands, the outer or seaward limit will be the envelope of all such ares, and 
will be found to constitute arcs drawn only from salient points on mainland 
and islands.** 

The general principle for delimiting the seaward limit of the territorial 
sea, in the language of the American amendment presented at the Hague 
Conference, reads as follows: 


Except as otherwise provided in this Convention, the seaward limit 
of the territorial waters is the envelope of all ares of circles having a 
radius of three nautical miles drawn from all points on the coast 
(at whatever line of sea level is adopted in the charts of the coastal 
State), or from the seaward limit of those interior waters which are 
contiguous with the territorial waters.?* 


To illustrate delimitation of any contiguous zone ** the 12-mile ‘‘en- 


Census to determine the areas within the outer limits of the United States, and of 
the individual States, in coastal waters and the Great Lakes, for the 1940 Census (16th 
Census of the United States, 1940, Vol. 37, p. 2). 

(c) The Department of Justice has urged adoption of these techniques in cases 
now pending before the U. 8. Supreme Court. 

20 This JourRNAL, Vol. 24 (July, 1930), p. 541. 

21 For a graphic indication of ‘‘the navigator’s method of ascertaining whether he 
is in territorial waters or on the high sea’’ see this JouRNaAL, Vol. 24 (1930), p. 546, 
Fig. 2; or see the same in Gilbert Charles Gidel, Le Droit International Public de la 
Mer, Tome III, La Mer Territorial et la Zone Contigiie, Planche I, Fig. 5. 

22 This JOURNAL, Vol. 24 (1930), p. 544. 

23In the compilation of the map entitled ‘‘World: National Claims in Adjacent 
Seas,’’ referred to above, footnote 4, and in the accompanying table, the United 
States is represented as claiming a contiguous zone 12 miles wide (i.e., including the 
3-mile territorial sea). This may surprise some people, but the provisions of the 
Tariff Act of 1790 relating to customs inspection, which have been repeated in all 
subsequent tariff acts, are strictly analogous to the criteria employed by the writer in 
determining whether other countries claim a contiguous zone. 
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Territorial Sea 
A Contiguous Zone 
High Seas 


—— Base Line by Norwegian 
Decree of July 12, 1935 


~--- “4-Mile Fishing Limit” by 
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FIG. 1. SEAWARD LIMIT OF THE TERRITORIAL SEA AND OF ANY CONTIGUOUS ZONES 


On a portion of the northwest coast of Norway the technique of laying down the 
outer limit of the territorial sea is here illustrated. The Norwegian claim of a 4-mile 
limit is here used. Ares of radius T= 4 nautical miles are described from all salient 
points on the coast (A, B, C, D, E, ete.), including outlying islands. The ‘‘envelope 
of the ares of circles of 4-mile radius drawn from all points on the coast’’ constitutes 
the outer limit of the territorial sea, and is thus the line every point of which is 
exactly T-miles from the nearest point on the shore. 

The minor ‘‘gain’’ in areas of exclusive jurisdiction frequently achieved by drawing 
a series of artificial straight lines as part of the ‘‘base line’’ is. illustrated by the 
small area between the broken-line ‘‘4-mile fishing limit’’ (by Norwegian decree of 
July 12, 1935) and the envelope of 4-mile arcs. 

The technique of laying down the limit of any contiguous zone is seen to be the 
same as for the territorial sea. For purposes of illustration a contiguous zone 12 
miles wide is here assumed, constituting the ares A”, B’, EZ”, H’”, ete. The wider the 
contiguous zone the fewer will be the number of salient points that actually determine 
its ‘‘envelope’’; but all of these salient points will also be among those that determine 
the outer limit of the territorial sea. 


y 
249 
Flesans 
G, 
NN Fs 
HINNOY 
. 
P 
\/ = same decree 
4 8 12 
iw NAUTICAL MILES 


250 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


velope’’ (as claimed, for example, by the Soviet Union on its own coasts, 
though apparently not admitted on the coasts of other countries) is also 
shown on Figure 1. Theoretically 12-mile ares would be described from 
all points of the coast, including outlying islands. Actually the ‘‘en- 
velope’’ will be seen to constitute 12-mile ares drawn only from some, but 
not all, of the salient points which were found to have been used in delimit- 
ing the 4-mile ‘‘envelope.’’ The same would be true with the 3-mile 
envelope, or with a 6-mile zone. Of course, the wider the belt the smaller 
the number of salient points that determine its ‘‘envelope of arcs.’’ 

If the international community were to reach agreement on the recogni- 
tion of one or more contiguous zones, for specific and limited purposes, the 
technique proposed above will afford precise delimitation.* 

With reference to the assimilation of objectionable ‘‘pockets of high 
sea’’ as proposed by the American Delegation at the Hague Conference, 
1930, see this JouRNAL, Vol. 24 (1930), pp. 552-553 and Fig. 6 on p. 547. 
In the writer’s viewpoint, the elimination of unworkable pockets of the 
high sea is an essential principle in the delimitation of the territorial sea. 


2. Base Lines for Delimiting the Territorial Sea, etc. 


Much of the difficulty in agreeing upon principles and techniques of de- 
limitation of the territorial sea derives from the eagerness of some people to 
begin by drawing a series of artificial ‘‘base lines,’’ as if nature were 
niggardly in providing what men require in this regard. Many officials, 
in their patriotic efforts to fence off maximum areas of waters which they 
hope will go unchallenged, begin by drawing artificial base lines along 
concave coasts, between islands, and across bays, gulfs and estuaries. This 


24 A development relating to ‘‘contiguous zones’’ that may be reasonable is suggested 
below. The high seas are generally acknowledged to be res communis. The sea bed and 
its subsoil somewhat beyond the 3-mile limit, or at least their exploitable natural 
resources, have been assumed by several nations in recent years to be res nullius over 
which they therefore have the right to make unilateral assertions of jurisdiction, and 
in some cases full sovereignty. There may be two very great resources, hitherto 
practically untapped, beyond the seaward limit of the territorial sea: (a) petroleum and 
possibly other minerals; and (b) marine life in the productive levels of the sea perhaps 
200 to 1,000 feet beneath the surface. Little is known of the latter at present, but 
marine biologists and oceanographers are attempting systematic studies of the possible 
utilization of these elusive resources. The seas cover nearly three-fourths of the 
earth’s surface, and the importance of subsurface marine life as a source of proteins 
and vitamins and other needed materials may be great by the time a knowledge of the 
population structure of individual marine species is acquired, and when gear is devised 
to harvest the crop. The significance here is that the net revenues that will in time 
be available from the exploitation of minerals and marine life in the vast sea areas 
that come to be regarded as res communis, may eventually be very considerable, and it 
might be agreed upon as an independent source of income for the international agencies, 
especially the United Nations and the specialized agencies. Because such exploitation 
depends almost entirely upon the development of new techniques, it would not deprive any 
nation of a present source of income. 
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office-desk approach, in geographical situations as varied as the good earth 
affords, yields results that defy codification or the formulation of workable 
principles of general applicability. Broad zones of water may appear en- 
chanting on the maps, but their authors are eligible for disillusionment if 
they were to examine some of them in a launch. 

But if concern with ‘‘base lines’’ be initially confined to the definition of 
the mean low-tide coastline, and the delimitation of the territorial sea other- 
wise begin with the outer limit of the territorial sea as suggested above, it 
is surprising how much more workable are the results and how many ob- 
stacles are surmounted or found to be non-existent. 

As illustrated in Figure 1, the ‘‘envelope of ares’’ of T-mile radius con- 
stituting an unbroken or continuous series of arcs may actually be described 
from a series of salient points, including islands, and does not require a 
continuous ‘‘base line.’’ 

Precise identification is needed of the base lines from which delimitation 
is made of: (a) the marginal or territorial sea; (b) median lines in lakes 
and gulfs; and (c) lateral jurisdictional lines, from the termini of land 
boundaries out as far as may be desired—to the high seas, to a median line, 
or even across the continental shelf. It might be supposed that the base 
lines would be identical in all these cases, but it will be found that they 
should differ in the inclusion or the exclusion of islands (for reasons that 
will be explained later), as follows: 


(a) In delimiting the seaward limit of the territorial sea all bona fide 
islands must be taken into consideration ; 

(b) In laying down a median line in a gulf or lake, and also in laying 
down a lateral boundary from the coast out to the high sea, practically all 
islands should be, at least initially, disregarded and therefore do not con- 
stitute part of the base line. 


Base line problems are chiefly of three types: 


(a) The shoreline, essentially the tidal datum or plane on which the 
hydrographic charts are based; 

(b) The line between inland waters and the territorial sea—in bays, 
gulfs, ete., where it serves as an artificial coastline in delimiting the terri- 
torial sea and, conceivably in part, median lines and lateral jurisdictional 
lines (considered separately under later headings) ; and 

(ec) The definition of ‘‘island’’—to determine which islands are te be 
used, and which are to be ignored, in delimiting the territorial sea, ete. 


The three types, (a) the shoreline, (b) artificial coastlines, and (c) the 
definition of ‘‘island,’’ are here considered : 


(a) Shoreline base lines. The generally accepted intent is that the ter- 
ritorial sea shall be delimited outwardly from the mean low-water coastline 


252 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(whether the belt be 3, 4, 6 or more miles wide). The base line * differs, 
however, on charts of different countries, and in fact sometimes on charts 
of different scales published at different times by a single country. If pre- 
cise delimitation is necessary (requiring large scale charts), e.g., in shallow 
waters near the mouth of a large river such as the Yangtze or the Ganges, 
charts must be found on which the proper base line is represented. 

Most hydrographic charts are on scales too small to permit representing 
both the high-tide and the low-tide coastlines. On practically all but the 
largest scale charts the shoreline represented is the mean high-tide line: but 
the soundings indicated in the sea areas are based on the low-tide datum. 
In other words, the practice believed best adapted to the requirements of 
the navigator (for safety of life and property at sea) is to represent as the 
land area that which always appears as land, even at high tide; but also to 
indicate the minimum water depth as experienced at mean low tide. The 
‘‘low water datum’’ used by chart-producing countries varies considerably, 
‘‘but is usually lower than mean low water.’’ When the scale of the chart 
permits, and the range of tide is sufficiently great to justify or require it, 
the maximum height of water (7.e., at mean high tide) covering the narrow 
belt of land subject to the tide is shown in numerals that are differentiated 
from those in the seaward areas by underscore or by special type.” 


25 The base line proposed in the Report of Sub-Committee No. II [the ‘‘ Technical 
Sub-Committee’’] at the Hague Conference, 1930, was defined as follows: 


‘*Subject to the provisions regarding bays and islands, the breadth of the terri- 
torial sea is measured from the line of low-water mark along the entire coast. 

‘*For the purposes of this Convention, the line of low-water mark is that indi- 
cated on the charts officially used by the Coastal State, provided the latter line does 
not appreciably depart from the line of mean low-water spring tides.’’ 


26 A good example of a chart on which both the high-tide coastline and the low-tide 
line are indicated, and the zone normally covered and uncovered each tidal day (once or 
twice, depending on the type of tide in the area), is U. 8. Hydrographic Office chart No. 
3218, approaches to the Yangtze River, scale c. 1: 121,000, on which soundings are shown 
in feet ‘‘reduced to the approximate level of Lowest Low Water.’’ As this is a region 
of relatively large differences between high and low tides, and also one of silt deposition 
from the Yangtze River, a coastal zone ranging up to about 5 nautical miles wide appears 
on the chart, showing in a special color the land between low and high tides, and tidal 
differences up to 18 ft. Similarly these areas that uncover at low tide are shown ad- 
jacent to islands; and isolated mudflats that entirely cover at high tide appear as 
‘‘islands’’ in this special color. This is the ideal type of chart from which to delimit 
the territorial sea—where precise delimitation is desired—because the low-tide line is 
elearly indicated. 

But in almost all parts of the world the strip of land that covers and uncovers with 
the tide is so narrow that it is scarcely mappable at the scales of ordinary hydrographic 
charts, frequently not being much wider than the width of a line on the printed chart. 
The low-water base line from which the territorial sea is delimited is therefore usually 
not shown on published charts. 

A series of tide tables, giving predictions for a year, is published annually by the 
U. 8. Dept. of Commerce Coast and Geodetic Survey, which covers the world in 4 vol- 
umes. Typical tide curves are shown in the introductory pages, and provide graphic 
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(b) Artificial coastlines. Except for the 10-mile rule for bays and 
estuaries,*” the use of artificial base lines (usually arbitrary straight lines), 
should be very limited. It is suggested that, except where they are regarded 
as having been established by prescription, they be understood to be effec- 
tive only when interested states, or the international community, specifically 
accepts the claims of the coastal state. It is true that man requires definite- 
ness and that nature usually discloses gradualness of transition. But the 
outer limits of the territorial sea and of any contiguous zones are fully as 
specific and continuous, when delimited only from all points on the low- 
tide coastline, including islands, as explained in the preceding section, as 
they can be if based, in part, on straight arbitrary base lines. 

(ce) Definition of ‘‘island’’ (in relation to base line problems). All ordi- 
nary islands (1.e., not wholly submerged at high tide) have the normal belt 
of territorial sea. Question arises whether a low-lying ‘‘island’’ (mudflat, 
rock, ete.), which is covered at high tide and dries only at low tide, shall 
be regarded as an island entitled to its own belt of territorial sea. 

Without going into the complicated question further and citing numer- 
ous references, the writer favors the rule adopted by Sub-Committee No. II 
(the ‘‘Technical Sub-Committee’’) at the Hague Codification Conference, 
1930, namely : 


Elevations of the sea bed situated within the territorial sea [italics 
supplied], though only above water at low tide, are taken into consid- 
eration for the determination of the base line of the territorial sea.7* 


Any elevation of the sea bed that dries at low water, in case it lies within 
the T-mile limit of mainland or of other bona fide islands (never covered by 
the tide) is thus regarded as an ‘‘island’’ and is accorded a belt of terri- 
torial sea measured from its own low-tide line. But if such a problematical 
island lies outside the territorial sea delimited from the mainland or from 
a never-covered island, it shall be disregarded in delimiting the territorial 
sea and shall have no belt of its own. 

Geological history of a coastal region is sometimes adduced as if the 
shorelines of tens of thousands, even millions of years ago, might be taken 
into account in modifying the present low-water datum in water area de- 
limitation. Certainly geological history, where fully deciphered, explains 
present shorelines, the presence and availability of minerals, and the dis- 
tribution of banks and shoals, some of which are good fishing areas. Re- 
calling that there are established rules relating to gradual or sudden 
changes of river courses (accretion or avulsion) in boundary matters, the 


illustration of the very great differences in the characteristics of tides in different parts 
of the world. 

27 See this JouRNAL, Vol. 24 (July, 1930), pp. 550-551, and Fig. 5 (p. 547). 

28 Report of the Second Commission (Territorial Sea) [L. of N. Doe. C.230.M.117. 
1930.V.], p. 11. 
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supposed option of citing the geological past, when it appears to serve one’s 
purpose, in order to advance seawardly the base line in delimiting the ter- 
ritorial sea, seems to constitute an extraordinary type of special pleading. 


3. Outer Inmits of Inland Waters 


The principles and techniques relating to ‘‘Bays and estuaries,’’ involv- 
ing both definition and delimitation, which were proposed by the United 
States Delegation at The Hague, 1930, as they were explained by the writer 
in this JouRNAL (Vol. 24 (July, 1930), pp. 548-552, and Figs. 3, 4 and 5), 
do not seem to require revision. The fact may be emphasized that, if the 
T-mile ‘‘envelope of ares’’ were initially described on the charts, and if 
there were any islands in front of a gulf or bay (as in Fig. 3(b) referred 
to above), no delimitation of the outer limit of inland waters would be re- 
quired in order to determine the seaward limit of the territorial sea. 

Where there are numerous islands, as along parts of the coasts of Maine, 
or Norway (Fig. 1, above, page 249), the territorial sea may be much more 
than T-miles in width between the seaward limit and the mainland. Usu- 
ally the regime of the territorial sea, for example, innocent passage, is 
assumed to apply to the entire belt of water, regardless of width. 

There are some stretches of coast, however, where the screen of numerous 
islands or the exceptional sinuosities of the mainland shoreline would seem 
to justify, if not to require, regarding part of the waters nearest the main- 
land as ‘‘inland waters’’ even though there is no approximation to a ‘‘bay’’ 
as hitherto considered in the delimitation of the territorial sea. And be- 
cause jurisdictional limits should be precise, and techniques may be needed 
in cases involving international law, a hypothetical situation is discussed 
here. 

The problems presented on Figure 2 constitute a geographical composite 
of problems encountered in several specific areas, which can be most suc- 
cinctly discussed in connection with this hypothetical example. The 
numerous small indentations of island and mainland coastlines illustrated 
are of such configuration that, if they were ten times as large, they would 
constitute ‘‘bays’’ and would present a very different type of problem. In 
view of the very unusual nature of the geographical-geometrical problem 
presented, a slight extension of the method of delimitation recommended 
in 1930 as of universal applicability seems to the writer to be called for. 

For the exceptional type of geographical situation here encountered the 
following principles seem to be applicable: 


? 


1. The outer limit of the territorial sea should be exactly the same 
as if all the recessed waters were part of the territorial sea instead of 
partly inland waters. That is, the seaward limit should constitute the 
envelope of ares of all circles of 3-mile radius drawn from all points 
on the coast, including islands, and from only those straight line ‘‘arti- 
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FIG. 2. OUTER LIMIT OF INLAND WATERS 
(A Possible Solution of a Special Base Line Problem) 


The first step in delimitation is to lay down the seaward limit of the territorial sea, 
comprising the envelope of 3-mile ares passing through such points as B, G, H, J, O and 
P, Then in order to supplement the intricate shoreline pattern of mainland and islands 
by a simpler outer limit of inland waters, and at the same time allow a belt of territorial 
sea which is everywhere a minimum of 3 miles, it is necessary to describe a series of re- 
verse 3-mile arcs concave toward the land, centered at the points of intersection of the 
arcs in the ‘‘envelope’’ limiting the territorial sea, from points G, H, J, ete. These ares 
will never traverse land, but they will always be tangent to mainland or adjacent islets. 

A problem will be seen to arise where outlying islets near M and N determine the terri- 
torial sea limit at O, P, etc. An anomalous large area of ‘‘inland waters’’ would result 
if the reverse ares were swung from O and P. For inland waters, therefore, seaward 
ares from S, T, U, ete., on the larger islands and immediately adjacent islets are de- 
scribed, through Q, R, etc. Then reverse ares tangent to S, 7, ete., would constitute 
part of the outer limit of the inland waters. 
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ficial coasts’’ that are justified by the definition of ‘‘bays and estu- 
aries’’ proposed in 1930." 

2. The territorial sea should everywhere have a minimum width of 
3 miles. 

3. Where islands lie between inland waters and the territorial sea 
(e.g., ‘‘Fish I.,’’ on Fig. 2), the outer limit of inland waters is the 
low-water shoreline on the landward side. 


As illustrated in Figure 2 and explained beneath, the envelope of 3-mile 
ares is first laid down on the chart, constituting the seaward limit of the 
territorial sea. The unique feature in this problem is that the only way 
to provide the minimum width of 3 miles for the territorial sea in some 
areas is to describe reverse 3-mile arcs, centered at the points of intersec- 
tion of the arcs comprising the seaward limit of the territorial sea. Actu- 
ally it provides a simplified artificial coastline that may, in some instances, 
be more satisfactory than an exceptionally irregular coastline. 

Another type of problem is illustrated between points E and F, on ‘‘ Bird 
Island’’ and ‘‘Fish Island,’’ which are shown here as more than 6 miles 
apart. In order to provide a full 3-mile belt of territorial sea, the inland 
waters’ outer limit would usually have had to lie at least 3 miles inland, 
and would therefore constitute 3-mile ares from E’ and F’, joined by a 
straight line equal to E’F’ and parallel to it, as represented by broken lines 
in Figure 2. But the fact that the relationship of Fish and Bird Islands 
to the main group of islands to the south produces an objectionable ‘‘ pocket 
of high sea,’’ west of the line AB, calls for the assimilation of that pocket 
by the territorial sea, so that the line EF would here properly serve as part 
of the outer limit of inland waters. 


4. Median Lines—Techniques of Delimitation in Gulfs, Lakes, etc. 


In inland waters, where an international boundary traverses a river or a 
lake, the boundary may be defined as following either the thalweg (a verti- 
cal cross-section concept, properly applicable only if there be a navigable 
channel) or the median line (a horizontal-plane concept). 

In gulfs, lakes and seas, the median line may constitute either: (a) a 
portion of an ordinary boundary (as in Lake Erie); (b) the seaward ter- 
minus of a lateral jurisdictional boundary agreed to by contiguous states, 
extending from the land boundary out to the median line in a gulf, lake or 
sea; or (c) the lateral jurisdictional boundary between adjacent states, for 
specific purposes, e.g., from the coastal terminus of a land boundary out to, 
or toward, the edge of the ‘‘continental shelf.’’ 

The only practicable and unambiguous definition of the ‘‘median line’”’ 
(applicable in all cases) is ‘‘the line every point of which is equidistant 


2° Especially the rule for small ‘‘bays’’ using a graphic method, with one-fourth of 
the distance between salient points (‘‘headlands’’) as the radius of arcs for ‘‘enve- 
lopes’’ and comparing the area with that of the semi-circle of the same radius (Fig. 5, 
this Journal, Vol. 24 (1930), p. 547). 
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FIG. 3. MEDIAN LINE TECHNIQUES 


This illustration is devised especially to present the problems and techniques of laying 
down a median line in lakes, gulfs, etc., and in particular how to deal with islands. 
The opposing coasts in this illustration are taken from different parts of the world, and 
are slightly modified for the present purpose. 

(A) The Median Line, the construction of which is here shown, is the line every point 
of which is equidistant from the nearest point or points on opposite shores. Each of 
the turning points (found by trial and error with a pair of dividers), such as A, B, C, 
and D, is equidistant from two or more points on the same shore as well as from one or 
more points on the opposite shore, e.g., D from L,, Rg, and R,. 

(B) The means recommended for determining whether an island is to be regarded as 
if it were part of the mainland and thus used as part of the base line in laying down 
the median line—or, on the other hand, whether it is to be disregarded—is here illus- 
trated. First draw that pair of parallel lines tangent to opposite ends or sides of the 
island which encloses the least area of water between island and mainland, as here shown 
for ‘‘Gross I.’’ (shaded in illustration). If the land area exceeds the water area be- 
hind it, the island is used as part of the base line (as here); otherwise it is ignored. 

(C) This diagram illustrates an island separated from mainland by a relatively large 
area of very shallow water—the low-water shoreline not ordinarily being shown on 
hydrographic charts. The low-water shoreline must be ascertained, and here the area 
exposed at low tide is shaded. Unless the ‘‘island’’ proves to be part of a peninsula at 
low tide (as here), the method recommended under (B) would be applied. 
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from the nearest point or points on opposite shores’’—of the river, lake, 
gulf or strait.*° The construction of such a line is shown in Figure 3. An 
infinite number of points may be found, using a pair of dividers, each of 
which is equidistant from the nearest points on the left and right banks or 
shores, as indicated by the points L,, L,, R,, ete. The median line consti- 
tutes a series of straight lines, each turning point being equidistant from 
two or more points on the same shore, as well as from one or more points on 
the opposite shore. 

Islands in a lake, gulf or bay may complicate the determination of the 
base line employed in laying down the median line. Because islands, large 
and small, are found both near and far out from coasts, in water bodies of 
all sizes and shapes, it seems uncontrovertible that the median line should, 
as a general rule, be derived as nearly as proves feasible only from the 
mainland coast. Obviously, some islands must be treated as if they were 
part of the mainland. The size of the island, however, cannot in itself 
serve as a criterion, as it must be considered in relation to its shape, orien- 
tation and distance from the mainland. The most reasonable and workable 
rule is believed to be to draw that pair of parallel lines tangent to opposite 
ends or sides of the island which encloses the least area of water between 
island and mainland, as illustrated for ‘‘Gross Island’’ in Figure 3(B). 
Then, if the land area of the island (properly planimetered from the low- 
tide shoreline) exceeds the water area bounded by the parallel lines, the 
island and mainland, the island should be reckoned as if part of the main- 
land base line, in laying down the median line—as is true in the case illus- 


trated. The same technique may be employed with reference to a second 
island adjacent to an island thus found to be regarded as if mainland—as 
is also illustrated in Figure 3(B), but its parallel lines must be drawn in- 


dependently. 

When a median line passes very near islands in the middle of a lake or 
gulf (or even traverses some islands), if any island be found to be ‘‘on the 
wrong side of the median line boundary”’ (that is, if an island of clearly 
established sovereignty is in the waters of another state), the alternatives 
appear to be: (1) Agree to shift the jurisdictional line from the exact 


30 When Col. Lawrence Martin was engaged in the study of the Michigan-Wisconsin 
boundary question he requested the writer to make a strict delimitation of the median 
line in Lake Michigan. The technique then developed was made use of, the writer is 
informed, by the Supreme Court in preparing its decree of March 16, 1936 (297 U.S. 
547-52), which corrected the boundary description in the Green Bay section as given in 
its decree of Nov. 22, 1926 (272 U.S. 398). That study led to the writer’s article 
‘*Problems of Water Boundary Definition’’ in the Geographical Review, Vol. 27 (1937), 
pp. 445-456, which is reproduced (with minor revisions), with permission, in the author’s 
International Boundaries, as Chapter X, ‘‘ Water Boundaries.’’ See pp. 178-185 in the 
latter for the elimination of unworkable concepts, with illustrations of certain imprac- 
ticable verbal and ‘‘landsman’s viewpoint’’ concepts, and maps showing strict median 
lines in Lakes Erie and Michigan. 
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median line, to accommodate the island in question; or (2) Agree that the 
state which has sovereignty over the island shall exercise jurisdiction over 
it (presumably including its normal belt of territorial sea) without regard 
to the median line. 

The case of an island separated from the mainland by a relatively large 
area of water which is known to be very shallow (as represented by the 
high-water shoreline employed as the chart datum) is illustrated in Figure 
3(C). In such instances it will be necessary to determine independently 
how much of the intervening water area is actually uncovered at mean low 
tide, and thus to discover whether the ‘‘island’’ is really a peninsula for 
base-line purposes, or whether the water area intercepted between the low- 
tide base lines of both island and mainland and parallel lines constructed 
as in Figure 3(B) is less or greater than the area of the island area within 
its low-tide line. 


5. Lateral Boundaries through the Territorial Sea, from Land to High Sea 


The boundary between two coastal states should terminate, not on the 
shore but at the point where their respective territorial waters meet the 
high seas. Principles and techniques which are adequate for all such situ- 
ations, we believe, are provided in the writer’s article ‘‘Problems of Water 
Boundary Definition”? in International Boundaries (cited above, footnote 
30). 

Where there are no islands or exceptionally irregular coastline, the most 
reasonable boundary is a single straight line from the low-tide terminus of 
the land boundary to the point of intersection of the envelopes of T-mile 
arcs drawn from all points on the shores of the two countries—in each in- 
stance swinging the arcs shoreward from the land boundary terminus, as if 
the contiguous state were a water area. Such a line will usually be more 
than T-miles long, unless the land boundary terminates at a salient point.** 

Where there are several islands, the most reasonable boundary is a line 
beginning at the land terminus, usually drawn first to the points of inter- 
section of envelopes of T-mile arcs (as defined above), and continued by 
median-line techniques between the islands of different sovereignty, and 
ending at the high seas at the point of intersection of T-mile ares from the 
outermost islands.** 


31 See the writer’s International Boundaries, p. 188, Fig. 25, with its explanatory text. 

82 See ibid., p. 190, Fig. 26 and its explanatory text. That illustration is based on the 
problem presented between Panama and the Canal Zone at the Pacific end. The salient 
points on the mainland and on the islands are identical with those on an accurate map 
of the Canal Zone and Panama, although the coasts and islands were modified elsewhere, 
and the illustration was rotated to provide a more convenient position for the legend. 
But the geometrical line A-B-C-(etc.)-K is identical with the writer’s conception of a 
proper boundary in these waters, because of the identity of the salient points. 

The boundary problem in this area was studied because of the claim arising from the 
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An international water boundary defined in accordance with the prin- 
ciples set forth above is found in the Treaty of Peace with Italy, signed at 
Paris, Feb. 10, 1947, Art. 22, par. (iv) : 


(iv) Thence the line follows the main improved channel of the 
Quieto to its mouth, passing through Porto del Quieto to the high seas 
by following a line placed equidistant from the coastlines of the Free 
Territory of Trieste and Yugoslavia. 


6. Lateral Jurisdictional Limits of Contiguous Zones 


If it be recognized that developing technologies may bring into grasp 
in the relatively near future some of the great resources of the sea and of 
the sea bed and its subsoil at very considerable distances from shore in at 
least a few areas, and that states or private initiative will require assurance 
in advance that their interests will be generally admitted, some principle 
should be formulated for the delimitation of the contiguous zones between 
adjacent states. The principle here enunciated will, the writer hopes, prove 
to be of universal applicability. 

Where a state is actually prepared to explore or to utilize the resources 
of the sea bed and its subsoil beyond the territorial sea (perhaps out to the 
‘‘edge’’ of the ‘‘continental shelf,’’ ** or to a median line in a gulf or lake), 
the techniques described below may be deemed so reasonable that they will 
be accepted by neighboring states, or even employed by one state in its 


collision of the 8.8. David (Panamanian) and the 8.8. Yorba Linda (U.8.A.), May 11, 
1923. The decision of the U.S.-Panama General Claims Commission stated: ‘‘. . . While 
the treaties undoubtedly fix the boundary between Panamanian territorial waters and the 
territorial waters of the Canal Zone, it is clear that they do not purport to fix the sea- 
ward limit of the territorial waters of the Canal Zone. That is left to the rules of inter- 
national law’’ (italics added). See U. 8. Dept. of State, Arbitration Series No. 6 
(1934), pp. 765-820; also this JOURNAL, Vol. 28 (1934), p. 596; and Hudson, Cases on 
International Law (2nd ed.), p. 624. 

33 The desire to establish claims to jurisdiction, even to sovereignty in some instances, 
may be ascribed in part to chauvinistic cartography, because it sometimes scems gratify- 
ing, especially to some government officials, to point to expansive zones on the map as if 
they were universally accepted as national territory. It should be remembered that the 
supposed value of the ‘‘continental shelf’’ lies largely in the possibility of extracting 
vast quantities of petroleum from the submarine subsoil—witness ‘‘Lake Maracaibo”’ 
and its great production. Two facts should be kept in mind: (1) that petroleum is 
found beneath only a small percentage of the land surface of the earth, and that geo- 
logically its occurrence in the ‘‘continental shelf,’’ however extensive, presumably is 
limited to a small portion of the total ‘‘shelf’’; and (2) that in stormy seas it may be 
feasible to extract petroleum only in relatively shallow waters for many years to come. 
The feasibility of conducting petroleum operations in oceanic waters more than, say, 
150 feet or 50 meters deep may be quite remote. Discretion suggests the unwisdom of 
becoming greatly concerned regarding precise delimitation of seaward areas of national 
jurisdiction in waters 600 feet or 200 meters deep, near the outer edge of the ‘conti: 
nental shelf.’’ 
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FIG. 4. LATERAL JURISDICTIONAL LIMITS OF CONTIGUOUS ZONES 


The Colombia-Venezuela situation in the Gulf of Venezuela illustrates typical prob- 
lems in defining a water boundary from land out to the presumed ‘‘edge’’ of the ‘‘con- 
tinental shelf.’’ Beginning at the coastal terminus of the demarcated land boundary 
(11° 51’ 077.41 N., 71° 19’ 19”.80 W.), the ‘‘normal’’ jurisdictional ‘‘boundary’’ is 
developed by describing envelopes of ares of circles at successive intervals of 3, 6, 9, 
etc., nautical miles, until it crosses the presumed edge of the continental shelf—a little 
short of the 45-mile envelope intersection in this instance. This ‘‘normal’’ jurisdic- 
tional line ignores islands—the Monks Islands (Los Monges) belonging to Venezuela, 
and Aruba (belonging to The Netherlands). 

An alternative line is shown ( ) assuming that the two countries were 
to agree to take the Monks Islands into account. In this instance, the developed line, 
after reaching a point 27 miles from the mainland of the two states, connects inter- 
sections of ares of 24-, 21-, 18-, 15- and 12-mile radius as it approaches the islands; then, 
because the 9-mile ares do not intersect, a long straight line connects two intersections 
of 12-mile arcs before again widening to 15- and 18-mile arcs, which presumably carry 
the line to (and beyond) the edge of the ‘‘continental shelf.’’ 
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assertion of jurisdiction, subject to subsequent mutual agreement or to ap- 
peal to established legal authority.** 

The basic principle proposed is that the lateral jurisdictional limit should 
be developed progressively from the outer limit of sovereignty, which is the 
seaward limit of the territorial sea. In this progressive development or 
extension of the line of lateral jurisdiction, greater and greater stretches 
of the coasts of the two adjacent states are taken into consideration, thus 
taking into account all of the sinuosities of the coast, including gulfs and 
peninsulas, large and small. That part of the line from the low-tide coastal 
terminus of the land boundary, through the territorial sea, has already 
been covered, and therefore we begin at the outer limit of territorial waters 
in the normal sense. 

The most reasonable and just line would be one laid down on the ‘‘median 
line’’ principle—a line every point of which is equidistant from the nearest 
points on the seaward limits of the territorial sea of the two states con- 
cerned. In actually laying the lines down on the chart, because all lines 
measured outwardly from the envelopes of ares of 3-mile radius of the ter- 
ritorial sea must likewise be constructed as ares of circles of greater radius 
and be concentric with the ares of the 3-mile ‘‘envelope’’ of the territorial 
sea, the median-line-principle line may best be constructed from points on 
the actual coastline itself. 

But because relatively few coasts are mapped so accurately as to make 4 
line ‘‘every point of which is equidistant from the nearest point’’ on the 
outer limit of the two territorial seas much more than a close approximation 
to the true ‘‘median line’’ (if the coasts were accurately mapped), it is sug- 
gested that the lateral line be laid down, first, by describing the envelope of 
the ares of circles of 6-mile radius from the coasts of the two states, noting 
carefully the point in which they intersect, and connecting that with the 
point of intersection of the 3-mile ares. Then proceed successively to de- 
scribe the envelopes of ares of 9-mile, 12-mile, 15-mile radius, ete., until 
the line is carried out as far as desired. The lateral jurisdictional line thus 
developed is very sensitive to the vagaries of the coastlines of both states. 
In the example selected for Figure 4, which is the Gulf of Venezuela *° just 
north of Lake Maracaibo, it will be noted that, at about 27 miles from 
shore, a point on the south coast, and then a point on the east coast (Penin- 


34 The method here suggested would provide the ‘‘equitable principles’’ for accord 
between the United States and a neighbor state which are referred to in Presidential 
Proclamation No. 2667, signed Sept. 28, 1945 (Fed. Reg., Vol. 10, Oct. 2, 1945 p. 12303; 
also this JoURNAL, Supp., Vol. 40 (1946), p. 45). Various decrees and laws of other 
states since that date similarly call for accord on the basis of equitable principles. 

35 An attaché of one of the embassies in Washington asked the writer several years 
ago to show him how to lay down a ‘‘boundary’’ between Colombia and Venezuela in 
these waters. No literature on such techniques was found, and several hypotheses were 
formulated and tried successively. Perhaps no more interesting problem of this sort 
could have been posed, for the example has about all possible variations. 
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sula de Paraguana) become the nearest points of Venezuela, whereas the 
nearest points of Colombia at the same distances necessarily remain on the 
Guajira peninsula.*® 


CONCLUSIONS 


1. Precise delimitation of all seaward areas of national jurisdiction is 
essential if the resources of the sea bed and subsoil, and of the waters them- 
selves, are to be utilized constructively for the benefit of mankind. Pre- 
sumption of the right of the state to develop those resources, perhaps at 
considerable distances from shore, should therefore be recognized by the 
international community under conditions that assure: (a) the progressive 
development of the interests of the international community; (b) the main- 
tenance of peace under law; (ce) orderly, conservational use of the resources 
provided by nature; and (d) unhampered, peaceful navigation of the 
maximum area of waters and overlying airspace. It might also afford 
revenues accruing to the international community. 

2. No single belt of adjacent seas, whether 3 or 3,000 miles wide, could 
actually and effectively serve all the purposes of each national state—for 
security, fishing, surface and air commerce, mineral exploitation, and other 
interests—and also be acceptable to other states. No such ‘‘crustacean 
psychosis in an avian age’’ *7 can cope with the problems emerging from 
the vast expanses of water that cover more than two-thirds of the earth’s 
surface. The ‘‘one ocean’’ and its many arms in gulfs, bays, and seas, with 
their overlying airspace and the underlying sea bed and subsoil, constitute 
the area of greatest common interest to all mankind. 


86If greater refinement in the lateral jurisdictional line were desired, it could be de- 
veloped at increments of one mile from the outer limit of territorial waters. In a region 
known to be highly mineralized and in which mining operations are believed to be prac- 
ticable it would seem desirable to map the coasts accurately, and then to lay down the 
lateral boundary of the most sensitive and accurate type—on the ‘‘median line’’ prin- 
ciple, every point being equidistant from the nearest points on the shores of the two 
states concerned. But otherwise the adoption of 3-mile increments would seem most 
feasible and altogether fair and adequate. Every 3-mile-increment turning point is ac- 
tually a point on the line drawn on the strict ‘‘median line’’ principle; and it is ap- 
preciably easier to lay down on the chart than the true ‘‘ median line.’’ 

In laying down one of these lateral jurisdictional lines on a chart it is important to 
use a beam compass, so that both the pivot-point and the pencil-point are always per- 
pendicular to the chart on which the line is being developed. An ordinary compass, 
with spreading points, becomes very inaccurate as the distances from the coast increase. 
And if ordinary charts are used in high latitudes (especially Mercator charts) it is essen- 
tial to take into consideration the changing scale as the distance from the equator in- 
creases: one minute of latitude equals one nautical mile at the particular latitude. 

87 A phrase employed in an article on ‘‘Mapping Some Effects of Science on Human 
Relations’’ (Scientific Monthly, Vol. 61 (1945), pp. 45-50, a subject in which the writer 
has had a special interest for several years. 
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3. It should be realized that some of the unilateral assertions of jurisdic- 
tion or even full and exclusive sovereignty over wide areas of adjacent 
seas and sea bed are explicable only in the search for national security or 
revenue, in a desire for national aggrandizement, or in a sort of ‘‘carto- 
hypnosis’’ (hypnotism by cartography), and that most of them cannot be 
acknowledged by the international community—the interests and rights of 
which should predominate. 

4. Delimitation of the territorial sea and of any contiguous zones is gen- 
erally feasible only in geometrical terms based on the present geographical 
characteristics of the shorelines. However much may be learned about the 
present submarine topography and about the geological past (which will 
far exceed the expectations of most people), ‘‘boundary’’ descriptions 
could not be expressed in submarine topographic terms analogous to the 
geographic terms employed in land boundary descriptions, nor should they 
have to await the results of accurate hydrographic surveys based on the 
most modern techniques. 

5. New delimitation problems arise only with respect to ‘‘contiguous 
zones’’—both the seaward limits that may be established for specific pur- 
poses (supplementary zones for particular fishing privileges, mineral ex- 
ploitation, ete.), and the lateral lines of jurisdiction between adjacent 
states. Therefore, principles and techniques should be developed and ac- 
knowledged for the delimitation of contiguous zones in the adjacent sea 
areas—in which coastal states will be presumed to have limited specific 
rights for clearly defined purposes. 

6. In the exact geographical-geometrical delimitation of all the limits of 
the territorial sea and any contiguous zones, the following principles and 
techniques should prevail, and should meet the requirements of most situ- 
ations (subject to modification by mutual agreement) : 


(a) Begin by laying down the seaward limit of the territorial sea 
as the envelope of the ares of circles whose radius is equal to the width 
of whatever belt of sea is under consideration—whether 3 miles, or any 
other width—measured outwardly from the coastline in question, in- 
eluding all islands—(properly, from the intersection of the plane of 
the low-water datum with the shore). 


(b) Eliminate any impracticable or highly objectionable pockets of 
high sea that may appear in the envelope of ares of circles, by simple, 
geometrical criteria. 


(c) Consider the problem of bays, estuaries, ports, and other ‘‘in- 
land waters’’ only after the seaward limit of the territorial sea has 
been laid down, and introduce a minimum number of straight lines to 
serve as the outer limits of inland waters, which thus serve as if they 
were parts of an artificial coastline in laying down the outer limit of 
the territorial sea. If the problem of providing a minimum belt of 
territorial sea 3 miles wide (or territorial sea width) were to arise, re- 
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verse arcs from the points of intersection of the outer envelope of arcs 
may be drawn (as on Fig. 2 above). 


(d) Lay down the seaward limit of any contiguous zone or zones 
(contiguous to the territorial sea or to any zone beyond) that may be 
accepted by the international community by exactly the same tech- 
niques as those used in delimiting the territorial sea. That is, it should 
constitute the envelope of ares of circles of any stipulated radius, 
measured from the low-water datum of the coastline in question; and 
any objectionable pockets of high sea should be eliminated by simple, 
geometrical criteria. 


(e) Lay down any lateral jurisdiction limit or boundary, first 
through the territorial sea by a single straight line (except where is- 
lands make it unfeasible) from the low-water-datum terminus of the 
land boundary out to the point of intersection of the envelopes of ares 
of circles of 3-mile (or territorial sea width) radius from the coasts of 
the two states.** 


(f) In extending a lateral jurisdictional limit through a ‘‘ contiguous 
zone’’ out to any desired distance (beginning at the outer limit of the 
territorial sea), it may be laid down either on the ‘‘median line’’ prin- 
ciple (every point being equidistant from the nearest point or points on 
opposite shores) or as a series of straight lines connecting points of 
intersection of successive envelopes of ares of radii, increasing by in- 
erements of 3 miles (or any other accepted unit) measured from the 
nearest points on opposite shores—that is, from the intersection of the 
low-water-datum plane with the coast. 

Where islands are found, the following rule should be applied in de- 
termining whether they should be disregarded in laying down the 
lateral jurisdictional line: Draw parallel lines tangent to opposite 
ends or sides of the island which enclose the minimum area of water 
between island and mainland. If the water area subtended between 
island and mainland within the parallel lines is less than the area of 
the island, the island is taken into consideration as if it were part of 
the mainland. But if the water area exceeds the area of the island, 
the island is disregarded in laying down the lateral line through the 
contiguous zone. 


(g) Lay down the median line, in any lake, gulf or bay (as in any 
river) as the line every point of which is equidistant from the nearest 
point or points on opposite shores, measured from the low-water datum. 
All islands should be disregarded except those which meet the test 
prescribed above in relation to the extension of any lateral jurisdic- 
tion limit through a contiguous zone. 


(h) If the ‘‘edge of the continental shelf’’ is under consideration 
as the seaward limit of a contiguous zone, it seems advisable to indi- 


38 See the author’s International Boundaries, Fig. 25 (p. 188), for the method of lay- 
ing down such an extension of the boundary through the territorial sea. By laying 
down the 3-mile arcs from each country as if its neighbor’s land were sea, an inter- 
section of arcs from the two countries will be found, even where their land boundary 
terminates at a salient point. 
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cate a specific submarine contour and to disregard the theoretical 
physical submarine feature. This is because the place where the con- 
tinental shelf ends and the ‘‘continental slope’’ begins (at a percepti- 
ble increase in slope), although commonly assumed to be at 100 fathoms 
below sea level (alternatively at 200 meters, which is slightly more), 
is now believed to average about 70 to 75 fathoms (or less than 150 
meters) ; and in some areas there is no continental shelf in the proper 
sense of the term. In addition, beyond the continental shelf in the 
strict sense there are islands with ‘‘island shelves.’’ 


7. The practical difficulties of making reliable determinations of posi- 
tion, in latitude and longitude, and in relation to any seaward areas which 
are delimited, must be taken into consideration. This is especially true in 
areas of ‘‘contiguous zones’’ from which land features are not visible from 
points on or very near the surface of the sea. Determination of position 
with accuracy is feasible in many situations and instances only by means 
of electronic devices (in which distances are measured in millionths of a 
second of time required in the transmission of electrical impulses), most 
if not all of which will require the establishment and maintenance of shore 
stations at points precisely indicated on charts, on which the limits of the 
‘‘contiguous zone’’ are also indicated. It may be necessary to establish 
the obligation of the state to erect and maintain such stations (when the 
limits of the contiguous zone have been internationally agreed to) depend- 
ing upon the nature and magnitude of the operations involved in the sea- 
ward areas. 

8. Codification of the principles and techniques of delimitation of all 
types of boundaries of the territorial sea and any contiguous zones is highly 
desirable. It is also to be desired that states will publish maps or hydro- 
graphic charts showing the limits of the territorial sea, and of any con- 
tiguous zone or zones, laid down in accordance with accepted delimitation 
principles and techniques, and showing also the precise location of any 
shore stations or aids to accurate determination of position by surface or 
aircraft. 


THE LEGAL STATUS OF GERMANY 
By Dr. Kurt v. Laun 


Rechtsanwalt, Hamburg, Germany 


I. THe Hitter anp D6nITzZ GOVERNMENTS 


Hitler had been recognized by all foreign governments. Also during 
the last war the recognition was not withdrawn. One has therefore to as- 
sume that, from the point of view of international law, Hitler was the law- 
ful government and representative of Germany. For the purposes of this 
article we need not deal with the question whether, according to German 
public law, he came to power, for instance, by means of a coup d’état or a 
perjury.” 

It is doubtful, however, whether Doénitz was Hitler’s legal successor. 
It is true that Hitler had made him his successor in his political Last Will 
and Testament and had called him ‘‘Reichsprisident,’’ Minister of War 
and Supreme Commander of the Armed Forces (Befehlshaber der Wehr- 
macht).2 But Donitz could exercise his governmental powers within a 
small part of Germany only. It is dubious how far he could have enforced 
his orders. Those who have dealt at all with the question whether Dénitz 
de jure or de facto exercised governmental powers within Germany and 
whether he could be regarded as the representative of Germany under 
international law have mostly answered it in the negative.* Thus also 
the Swiss Federal Council stated in its session of May 8, 1945, that 
Switzerland could not recognize the Dénitz government ‘‘pour des raisons 
de fond et de forme.’’* It could, however, be pointed out that according to 
National Socialist Constitutional Law as it was in force up to the capitula- 
tion, the laws and orders of the Fiihrer were the supreme sources of law 
and that his powers were not limited. We need not deal with the question 
whether certain of his laws and orders of criminal contents violating gen- 
eral principles of law or natural law were also valid. For the transfer 


1Arndt, Stiddeutsche Juristen Zeitung (SJZ), 1948, p. 4; and Rudolf Laun, Allge- 
meine Staatslehre (7th ed., Hamburg, 1948), p. 57. 

2 Klein, Neues Deutsches Verfassungsrecht (Frankfurt/Main, 1949), p. 14. 

8Geiler, Die gegenwartige vdlkerrechtliche Lage Deutschlands (Bremen, 1947), p. 13; 
Kaufmann, Deutschlands Rechtslage unter der Besetzung (Stuttgart, 1948), p. 12; 
Sauser-Hall, Schweizerisches Jahrbuch fiir internationales Recht (Ziirich, 1946), p. 22; 
but see Kraske in Juristische Rundschau, 1949, p. 271, in whose opinion Dénitz was 
Hitler’s lawful legal representative. 

* Report of the Bundesrat, Schweizerisches Jahrbuch, 1946, p. 202. 
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of the governmental powers to Donitz was not effected by such a law. 
Furthermore, it is known that in general the German troops in the territory 
not yet occupied by the Allied Forces complied with Donitz’ orders. 
That is true in particular of the Supreme Command of the Armed Forces. 

The Allied Powers, as far as it can be ascertained, refused to recognize 
German soldiers who continued fighting after the capitulation of the Ger- 
man Supreme Command as regular soldiers and did not capture and 
treat them as such. The Allied Powers could do this only on the assump- 
tion that the order of the German Supreme Command to stop fighting was 
valid. But the continuance of military discipline is the first condition 
for the validity of a military order. Military discipline exists only if 
orders are executed at least in general. The Allied Powers must therefore 
have assumed that the German Supreme Command could enforce its 
orders at least in general. On the other hand, military discipline and 
power of command are based upon the effectiveness of the organization of 
the state. They depend on it and must therefore end with it. Thus one 
arrives at the strange conclusion that the capitulation was regarded bind- 
ing for all German soldiers because the military power of command was 
believed to exist, but that the Dénitz government was not recognized be- 
cause its effectiveness (which is practically the power of command of the 
government) was said no longer to exist. We could add that the Allied 
Powers did not take the Dénitz government prisoner immediately after the 
capitulation, but for some time allowed it to ‘‘govern’’ in Flensburg. They 
even demanded that Friedeburg and Stumpf, the signatories of the capitula- 
tion of May 8, 1945, produce full powers of Doénitz as the Supreme Com- 
mander of all armed forces, a position Hitler himself had held. Further- 
more, in his radio address of May 8, 1945, Churchill did not doubt that 
Dénitz was entitled to exercise governmental powers. On the contrary, he 
called him ‘‘leader.’’® 


II. Does GERMANY Exist as A STATE? 


Sovereignty is embodied in the nation. The German nation still lives 
and is organized within a territory. It has not merged in another state 
voluntarily, but has maintained the will to form a state. Consequently the 
opinion that Germany has ceased to exist as a state can only be based on 
the assumption that she has been annexed. 

From the point of view of law, not military conquest but the declaration 
of the annexation is decisive. Otherwise a state continues to exist, as it can 
be proved by many cases of complete occupation of foreign states where 
the annexation was not declared. Thus also Oppenheim says: 


Conquest is only a mode of acquisition if the conqueror, after having 
firmly established the conquest, formally annexes the territory. Such 


5 Compare Kraske, loc. cit., and Klein, op. cit., p. 14. 
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annexation makes the enemy state cease to exist, and thereby brings the 
war to an end.® 


But an annexation does not exist. The German armed forces were an- 
nihilated. The debellatio was effected. The Allied Powers, however, in 
their declaration regarding the defeat of Germany of June 5, 1945, 6 p.m., 
declared: ‘‘The assumption, for the purposes stated above, of the said 
authority and powers, does not effect the annexation of Germany.’’* On 
the contrary, the above declaration was affirmed by the British liaison 
staff with the Zonenbeirat and by various international agreements and 
official statements showing that the Allied Powers recognize the continu- 
ance of the German state. Proclamation No. 1 of the Control Council of 
August 30, 1945, speaks of ‘‘Germany as a whole,’’ and Proclamation 
No. 2 of the ‘‘German state’’ and ‘‘Germany.’’® Minister McNeil de- 
clared in the British House of Commons on Nov. 5, 1945: ‘‘Germany has 
not ceased to exist as a state.’’ At about the same time the Foreign Office 
confirmed this by the statement: ‘‘Germany still exists as a state and Ger- 
man nationality as a nationality.’’® In accordance herewith also the 


parties to the ERP treaty assume that Germany still exists. For it states 
in Article 1, par. 3, that all assistance furnished pursuant to the agreement 
‘‘shall constitute a claim against Germany.’’ The aid shall constitute a 
claim not against the Bizonal area but against Germany, although accord- 
ing to Article 1, the help is furnished to the US/UK occupied area.’° 
Thus, at their annual meeting in Hamburg in April, 1947, the German 


university teachers of international law unanimously accepted a resolu- 
tion proposed by Rudolf Laun, stating that Germany continued to exist 
as a state in the sense of general international law. This seems to us to be 
also the prevailing opinion abroad." 


6 Oppenheim-Lauterpacht, International Law (6th ed.), Vol. I, p. 518, and Vol. II, 
p. 466; in the same sense Schitzel, Worterbuch des Volkerrechts (Berlin and Leipzig, 
1924-1929), Vol. I, p. 367, and Stédter, Deutschlands Rechtslage (Hamburg, 1948), 
pp. 57-58, with further references. 

7 Official Gazette of the Control Council for Germany (Off.Gaz.CCG), Supp. 1, p. 7. 

8 Military Government Gazette, Germany, British Zone of Control (Military Gazette), 
No. 5, pp. 26, 27; Jahrbuch fiir Internationales und Auslandisches Oeffentliches Recht 
(Jahrbuch) (Hamburg), Vol. I, 1948, p. 188. 

® Quoted by Schwelb, this JouRNAL, Vol. 40 (1946), p. 812. 

10 See Dross, Deutsche Rechtszeitung (DRZ), 1948, p. 457; for further examples see 
Laun, Reden und Aufsatze zum Vélkerrecht und Staatsrecht (Hamburg, 1947) (Reden), 
p. 19, and Stédter, op. cit., pp. 95 and 117. 

11 Jahrbuch, Vol. I, 1948, p. 6; further references in Stédter, op. cit., p. 60, and Ober- 
landesgericht (OLG), Tiibingen, in Rechtsprechung zum Wiedergutmachungsrecht 
(ReW), 1949-50, p. 32; Oesterreichisches Bundesgericht, Juristische Blatter, 1946, p. 
142, and 1947, p. 421; U. 8. ex.rel. Kessler v. Watkins, 163 Fed. (2d) 140, Jahrbuch, 
1949, p. 821; Obergericht, Ziirich, Schweizerisches Jahrbuch, 1946, p. 208; report of the 
Schweizer Bundesrat, ibid., p. 202; Schindler, ibid., p. 210; Sauser-Hall; ibid., p. 25; 
Czapski (Holland), Neue Justiz, 1948, p. 108; Mann (Great Britain), SJZ, 1947, p. 465; 
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If Germany has not been annexed, she cannot have become a condo- 
minium, for a condominium is nothing but a territory which has been 
Federal Republic was permitted by the Occupation Statute of May 12, 
1949. It distinguishes clearly between the German Reich (Germany) and 
jointly annexed by two or more Powers.” 

Also the establishment of the Bundesrepublik Deutschland has not in- 
fluenced the continuance of the German Reich. The establishment of the 
the Federal State, for instance, when speaking of the legislative, executive, 
and judicial powers of the Federal State (Nos. 1 and 4), and of ‘‘claims 
against Germany’’ (No. 2b). Furthermore §9 of the 35th and the 37th 
Durchfiihrungsverordnung of the Federal Banking Commission to Law 
No. 63 of the Military Government of Germany (Umstellungsgesetz)** 
speak of German territory outside the three Western Zones. 

The Control Council which is competent in matters regarding Germany 
as a whole still exists. The institution as such has not been abolished. At 
present it is not operating.’* Its laws are still considered to be valid. 
Thus the Charter of the Allied High Commission for Germany * states in 
Article I, par. 4: ‘‘Legislation of the Occupation authorities enacted be- 
fore the effective date of the Occupation Statute shall remain in force. 

..’’? The Control Council Proclamation No. 1 establishing the Control 
Council is not excepted. 

Furthermore, according to the Allied Powers a state of war exists—be- 
tween them and Germany and not the Federal Republic. Thus a British 
‘‘Enemy Order Germany 1949’’ was issued, an amendment to the Trading 
with the Enemy <Act.'® 

All this seems to indicate that in the opinion of the Occupation Authori- 
ties Germany continues to exist even now. This is confirmed by the fact 
that both the German Federal and the Allied authorities recognize only 
a German and not a Federal nationality. 


Rheinstein, in Michigan Law Review, 1948, p. 25; British Foreign Office in Rex v. 
Bottrill ex parte Kiichenmeister, [1946] 2 All Eng. L. R. 434, quoted by Schwelb, loc. 
cit., p. 812; but see Kelsen, this JouRNAL, Vol. 38 (1944), p. 689. 

12In this sense the prevailing opinion since Laun, ‘‘Die Zeit,’’ March 13, 1947, 
reprinted in Reden, p. 16; Stédter, op. cit., p. 74; Schlochauer, Archiv fiir Volkerrecht 
(Archiv), 1948, p. 196; Délle-Zweigert, Kommentar zum Gesetz 52 (Stuttgart, 1947), 
p. 8; Geiler, op. cit., p. 10; Zinn, SJZ, 1947, p. 10; Menzel, Jahrbuch, Vol. I, 1948, p. 75; 
but see Kelsen, loc. cit., p. 692, and ibid., Vol. 39 (1945), p. 518; Quincey Wright, this 
JOURNAL, Vol. 41 (1947), p. 50; Lewald, Neue Juristische Wochenschrift (NJW), 1948, 
p. 381; OLG, Tiibingen, RzW, 1949. The expression ‘‘condominium’’ is employed in 
the strict sense of the continental theory (see Menzel, Jahrbuch, Vol. I, 1948, p. 74). 

18 Verordnungsblatt fiir die britische Zone (VOBl.br.Z.), 1949, pp. 399, 473 and 502. 

14 Accord: OLG, Frankfurt/Main, SJZ, 1950, 347; Dernedde, Justiz und Verwaltuny 
(JuV), 1950, p. 27. 15 VOB1.br.Z., 1949, p. 406. 

16 Hamburger Hafen Nachrichten, May 1, 1949, p. 4; also Norway considers herself 
to be in a state of war with Germany (Fairplay, 1949, p. 426). 
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According to Article 116 of the Basic Law’ those persons are Germans 
in its sense who possess German nationality. 

The legislation of the Federal Republic distinguishes between itself and 
Germany. In particular the Basic Law speaks in Article 23 of parts of 
Germany the Federal Republic does not yet comprise, while §§ 7, 17 and 26 
of the Gesetz iiber die Eriffnungsbilanz in Deutscher Mark und die Kapital- 
neufestsetzung of August 21, 1949 '* differentiate clearly between the whole 
of Germany and her parts, namely, the Wdhrungsgebiet and the parts of 
Germany outside the Wdhrungsgebiet. The administrative directive of 
July 5, 1950,'° passed by the Federal Government and the Federal Council 
concerning the income tax declares in No. 1 that the territory of the four 
Occupation Zones and Berlin is considered to be German territory (In- 
land) in the sense of the income tax legislation. The Basic Law is rather 
built up on the assumption that it and together with it the Federal Re- 
public are only of transitory duration. In Article 146 it refers to a future 
Constitution (now the Federal Republic has no Constitution but only a 
Basic Law) which will come into force when it is agreed upon by the Ger- 
man nation in a free decision. In the preamble it calls upon the whole 
German nation to complete the unity and freedom of Germany in free 
self-determination. Thus it has been assumed that the Federal Republic 
by no means succeeded the Reich in all respects and that the creation of a 
new state was not intended.”° 

The (Eastern) Deutsche Demokratische Republik is evidently of the same 
opinion that Germany still exists. Article 1 of its Constitution’ states 
that Germany is an indivisible republic. According to Article 1, par. 4, 
there is—as well as in the West—only one German nationality. The Con- 
trol Council is still recognized. All Western laws violating the agreements 
between the four Occupation Powers are considered to be null and void,” 
among others, the Basic Law and the Occupation Statute. 

We may therefore assume that Germany continues to exist ** at the 
present time and is a subject of international law. She can therefore have 


17 VOBL.br.Z., 1949, p. 176. 18 Tbid., p. 419. 

19 Beilage zum Bundesanzeiger No. 127 of 1950. 

20 Dienststrafhof, Deutsche Verwaltung (DV), 1949, p. 497; Grewe, DRZ, 1949, p. 315. 

21 Gesetzblatt der Deutschen Demokratischen Republik, 1949, p. 6. 

22 Grotewohl, Deutscher Volkrat—Informationsdienst (DVR), 2nd year, No. 1, p. 8. 

23 Accord: Oberster Gerichtshof fiir die britische Zone in Koln (OGH, Kéln), DEZ, 
1950, pp. 14 and 258; Kammergericht, Berlin, DRZ, 1949, p. 543; Landesverwaltungs- 
gericht, Hannover, DV, 1949, p. 70; Oberlandesgerichte, Hamburg, SJZ, 1949, p. 
785; Frankfurt/Main, ibid., 1950, p. 347; Niirnberg, ibid., p. 426; Rietzler, ibid., 1949, 
p. 786; Ostertag, RzW, 1950, p. 254; Donhoff Betriebsberater, 1950, p. 414; probably 
also Landgericht, Leipzig, ibid., p. 419; but see Kluge, SJZ, 1950, p. 426; Landgericht, 
Stuttgart, Betriebsberater, 1950, p. 409. 
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rights and duties under it.** We may furthermore assume that the 
Bundesrepublik Deutschland as well as the Deutsche Demokratische Repub- 
lik are both administrative and partly self-governing units as the Bizonal 
Area has been. Though they are not recognized generally, the govern- 
ments of both republics may be regarded as de facto governments. 

When the question was examined whether Germany had been annexed, 
we had taken it for granted that annexation gives a valid title under inter- 
national law. But doubts have often been raised against the validity of 
annexation—doubts not only against annexations as the result of an ag- 
gressive war forbidden by the Briand-Kellogg Pact,”> but against any kind 
of annexation (by force).*® 

One of the main arguments against the validity of annexations is that 
they usually violate not only the sovereignty of other states, but also certain 
rights which have more or less been recognized under international law. 

The main stress could be laid upon the principle of the self-determination 
of nations. This principle was proclaimed by President Wilson in his 
famous 14 Points. The belligerents accepted them.. Ever since, this 
principle, supported by the conception of the ‘‘Nationalstaat,’’ has been 
gaining ground. It has been recognized in the Atlantic Charter. Thus, 
according to some authors, the principle of the self-determination of na- 
tions is already a part of the international law of today.*’ 

The principle would have to be carried through by plebiscites of the in- 
habitants of the disputed territories. In order to assure that the plebi- 
scites be recognized by both parties, they would have to take place after 
a longer period of neutral occupation (granting equal rights to both parties 
and providing for about the same guarantees as were given in the Saar 
plebiscite of 1935). N2vertheless the difficulties on the important question 
as to who should be entitled to vote should not be overlooked. They could 
possibly be solved to the satisfaction of both parties, if—following the 
example of the Westphalian Treaties of 1648—the last year before the an- 
nexation or other change by force would be agreed upon as the so-called 


24 Mosler, SJZ, 1947, p. 362; Klein, op. cit., p. 35; OLG, Tiibingen, RzW, 1949/50, 
p. 34; compare Ostertag, RzW, 1949/50, p. 254; further references in Stédter, op. cit., 
p. 86. 

25 Compare Oppenheim, Vol. I, p. 525 and Scheuner, Die Friedenswarte, 1949, p. 85. 

26 Schatzel, Archiv, 1949, p. 20; Grewe, Hin Besatzungsstatut fiir Deutschland (S8tutt- 
gart, 1948), pp. 51-52; Maurach, Ostwdrts der Oder und Neisse (Hannover, 1949), 
p. 102; Sauser-Hall, Schweizerisches Jahrbuch, 1946, p. 27; Hold-Ferneck, Jahrbuch 
des Volkerrechts (Leipzig, 1932), Vol. II, p. 109; Budde, Gibt es noch eine deutsche 
Aussenpolitik (Hamburg, 1947), p. 85; Resolutions of the German University Teachers 
of International Law at their annual meetings in Hamburg (Resolutions), 1950, No. 2, 
Justis und Verwaltung, 1950, p. 234. 

27 Resolutions, 1948, Jahrbuch, Vol. I, 1948, p. 7; Laun, Hamburger Freie Presse 
(HFP), April 5, 1949, p. 2. Self-determination is considered to be a dominating prin- 
ciple, but not to be actual law, by Scheuner, Die Friedenswarte, 1949, p. 92; compare 
Grewe, op. cit., p. 53, and Grotewohl, DVR, 2nd year, No. 1, p. 7. 
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Normal Year. This year would be the basis for deciding the question who 
was to be recognized to be an inhabitant of the territory in dispute and 
therefore entitled to vote.*® 

The development towards the recognition of the principle of self- 
determination is to be welcomed. For, if the inhabitants of a territory 
should, in a truly free and just plebiscite, decide for one of the states claim- 
ing the territory, the neighbor would have no moral right to continue 
pressing his claim. Only minor questions concerning, for instance, the 
protection of minorities and economic prerogatives would remain. 

Not only is the right of self-determination endangered by annexations. 
In most cases annexation means the acquisition of territory inhabited by 
people of a nationality different from that of the conquering state and 
speaking a different language. If the population of the annexed territory 
should be evacuated, the right to the permanent residence of one’s fore- 
fathers *° would be violated; if the population should, however, remain, 
the right of being brought up in one’s mother tongue would be violated.*° 
If this human right has so far not been recognized generally, this opinion 
deserves our attention all the more so because it is the logical consequence 
of the rule laid down in the international treaties concluded after the 
first world war to safeguard national minorities, namely, the rule that the 
children of the national minority shall be instructed in public schools in 
their mother tongue.*! This rule is confirmed by the agreement of Septem- 
ber 5, 1946, between Austria and Italy ** granting (in Art. 1 a) the German 
minority the same rights, and by the Commission for Minorities and Dis- 
crimination, which, in its report to the United Nations Economic and Social 
Council, demands that minorities have schools in their mother tongue.** 

Furthermore, new duties of a citizen would be forced upon the parts of 
the population concerned, ties to their old home country would be de- 
stroyed, private property rights and even professional possibilities would 
be infringed. Therewith their general human rights would be endangered. 

It is only when the inhabitants of the annexed territory agree to the 
annexation, that neither the principle of self-determination nor the other 
rights will be violated. Therefore, unless not all annexations (by force) are 
held to be unlawful, the difference between valid and invalid annexations 
could possibly be found not so much in the mode of acquisition (whether 


28 Compare Laun, Die Welt, Dec. 18, 1948, and Die Lehren des Westfdlischen Friedens 
(Hamburg, 1949). 

29 Maurach, op. cit., p. 119; Laun, loc. cit., note 27, above, p. 2; Resolutions, No. 5, 
1947, and No. 4, 1950, Jahrbuch, Vol. I, 1948, p. 8, and Justiz und Verwaltung, 1950, p. 
134, 

30 Laun, Die Lehren des Westfilischen Friedens, p. 44. 

81 Details in Laun, Worterbuch, Vol. II, p. 82, at p. 100. 

32 Reprinted in Die Friedensvertrage (Heidelberg, 1947). 

88 According to Hertz, Die Friedenswarte, 1948, p. 45. 
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through a war of aggression or not) but in the attitude of the inhabitants 
of the annexed territory—whether they agree to it or not. 


III. Are THE Hague REGULATIONS APPLICABLE TO GERMANY? 


Generally it has been concluded from the continuance of Germany that 
the Hague Regulations of 1907 on the Laws and Customs of War on Land 
are applicable to Germany.* 

This opinion has to a certain degree been confirmed by the American 
Military Government and by Kelsen. The Military Government, for in- 
stance, emphasized in No. 1 of an internal order of April 1, 1947, concern- 
ing the occupation of houses within the Ist military district of Bavaria, 
that the instructions were drawn in accordance with the above Hague 
Regulations. Likewise, the Standing Operation Procedure No. 37 of June 
11, 1947, shows that all claims upon German private property must be 
made in accordance with the protective rules of international law. Fur- 
thermore, form MGR 17/403, on funds left behind by the enemy or cap- 
tured, considers them as ordinary booty according to the Hague Regula- 
tions.** Kelsen** points out that the fiction of a continuance of the 
German State was politically unfavorable because, if this were true, the 
Occupying Powers were entitled only to maintain an occupatio bellica 
according to the Hague Regulations. 

By prohibiting any violation of the laws and customs of war, and there- 
fore of the Hague Convention, under all penalties including the death 


penalty,*” the occupants themselves have taken the point of view that the 
Hague Regulations are applicable.** If they are applicable at all, they 
must, however, be applicable for and against the Occupying Powers. In 
our opinion, the applicability of the Hague Regulations must be derived 
from the fact of the occupation and is not, as some authors hold, affected 
by the type of occupation, by conditions in Germany, or by the questions 
whether a state of war exists or whether hostilities continue. 


84 Resolutions, No. 3, 1947, Jahrbuch, Vol. I, 1948, p. 6; Laun, Hamburger Freie Presse, 
April 5, 1949; Schlochauer, Archiv, 1948, p. 203; Stédter, op. cit., pp. 171 and 228; 
for both see, however, note 71; Budde, op. cit., p. 84; Armstrong as quoted in Hamburger 
Freie Presse, Oct. 8, 1947; Kammergericht in Juristische Rundschau, 1949, p. 48, prob- 
ably also OLG, Tiibingen, RzW, 1949/50, p. 33; Klein, op, cit., p. 35. For an analogous 
application see Heinemann, Die Welt, Nov. 15, 1947; but cf. Kaufmann, p. 16, and the 
official British view: Duncan Wilson, Die Welt, Nov. 22, 1947; General Robertson, as 
quoted by Heinemann, ibid., Nov. 15, 1947; Jennings, Monatsschrift fiir Deutsches Recht, 
1948, p. 6. For further British opinions see Stédter, op. cit., pp. 153-154; compare 
Rheinstein, Michigan Law Review, 1948, p. 27. 

85 For the two first examples see Hamburger Allgemeine Zeitung, Sept. 12, 1947; for 
the third and other examples see Stédter, op. cit., p. 178. 

8¢In the Kurier, No. 119, 1948, as quoted by Grewe, op. cit., p. 59; see also this 
JOURNAL, Vol. 38 (1944), p. 518. 

81 Ordinance No. 1, Art. I, par. 20, Military Gazette No. 2, p. 2. 

88 Laun, Reden, p. 49. 
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Not the state or its authorities, but the population of the occupied ter- 
ritory was to be protected because of humanitarian reasons.*® This 
emanates from paragraph IX of the Hague Convention under which the 
population and the belligerents are under the protection and empire of the 
principles of international law and the laws of humanity. The population 
of an occupied territory, as well as the captured soldiers, are most in need 
of the protection of the Hague Regulations when their armies and their 
state have collapsed and can therefore do nothing to protect them. In- 
ternational law would abandon its own principles if it would refuse the 
protection so carefully developed at the moment when it is needed most.* 

The Hague Regulations contain only the minimum of legal security and 
protection any citizen of an occupied territory is to be granted even under 
the pressure of military necessities. If the Hague Regulations are ap- 
plicable during the course of actual hostilities, then they must apply the 
more after hostilities have been terminated,*! without regard to the con- 
ditions in the occupied country or to the type of occupation. Thus it 
seems to have been assumed generally that the Occupying Powers have 
—apart from rights transferred upon them by treaty—in the case of an 
occupatio pacifica no more rights than in the case of an occupatio bellica. 
On the contrary, the opinion was held that under the occupatio mizta regu- 
lated by an armistice the occupant had no more rights than under the 
occupatio bellica.*? Therefore the Hague Regulations are in force until 
the occupied territory is definitely incorporated ** or evacuated by the Oc- 
cupying Powers. 

In spite of all the destruction caused by the war there existed at the time 
of the capitulation of the German Supreme Command German representa- 
tive organs exercising supreme authority with respect to Germany. These 
representative organs were the Dénitz government, assisted by the Supreme 
Command, the military organization and the administrative body. From 
the day of the capitulation the occupants prevented the German Govern- 
ment as well as the Supreme Command from exercising their functions (the 
merely nominal activity of the government in the first days after the 
capitulation is in this connection of no importance), and even took all the 
members prisoner. They destroyed the old political and economic order 
and set up a new one. When the Occupying Powers created these condi- 
tions, they acted upon their free decision. According to the principle of 


89 Laun, Haager Landkriegsordnung (5th ed., Hannover, 1950), p. 85; but see Jen- 
nings, loc. cit., 1948, p. 6. 

40 Laun, loc. cit.; Jellinek, Deutsches Handwerksblatt, 1949, Heft 1. 

#1 Accord: Laun, Haager Landkriegsordnung, p. 85; Jellinek, loc. cit.; Budde, op. cit., 
p. 84; probably also Schlochauer, DRZ, 1947, pp. 119-120; Luther, NJW, 1950, p. 441; 
Ross as quoted by Schiitzel, Archiv, 1949, p. 127; compare Grewe, op. cit., p. 83. 

42 Strupp, Zeitschrift fiir Volkerrecht, Vol. XI, p. 265. 

#80. T. Roed as quoted by Rotholz, Archiv, 1948, p. 141. 
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estoppel, which is a general principle of law—we need only refer to the 
related principle of venire contra factum proprium—and is part of inter- 
national law as well, the Occupying Powers therefore cannot justify any 
violation of the Hague Regulations by referring to the ‘‘conditions with- 
out precedent.’’ ** 

The authors of the Hague Regulations had realized that they could not 
foresee all possible situations. Thus, according to paragraph IX of the 
Convention, the Hague Regulations were to be applied also in those cases 
not expressly provided for in the Regulations. 

That the Hague Regulations are applicable to Germany clearly emerges 
also from the growing recognition of human rights. On December 10, 
1948, the General Assembly of the United Nations proclaimed a ‘‘Uni- 
versal Declaration of Human Rights as a standard of achievement for all 
peoples and nations’’*° which the majority of the members of the Third 
Committee had considered, however, not to be binding on them. These 
principles are on the whole recognized not only by the Members of the United 
Nations, but also by non-members. This is shown, for instance, by the gen- 
eral and wide recognition of human rights in the resolution of the 1947 
Congress of German University Teachers of International Law stating that 
general human rights, for the violation of which the Hitler régime had been 
justly reproached and which had furthermore often been disregarded by 
both parties in the last war as well as in former wars, are a self-evident 
supposition and therefore part of the law of nations.*® It is further shown 
by the fact that human rights are recognized in many constitutions. We 
need only refer to the Constitution of the United States, to Article I of the 
Basic Law of the Western Federal Republic, and to Articles 6-18 of the 
Constitution of the Eastern ‘‘ Deutsche Demokratische Republik.’’ 

International law is not created by state laws but by international 
treaties, or it develops through an equal and general evolution of opinions 
on it. The United Nations Declaration was accepted by 48 votes to none, 
while 8 delegates abstained from voting.*? One of the most important 
countries not represented in the United Nations, i.e., Germany, recognizes 
similar human rights. These circumstances and the fact that international 
law is more and more turning to the individual lead to the conclusion that 
human rights are more than mere progressive ideas. By some authorities 
whom we follow they are already considered to be valid rules of inter- 


44 Laun, Jahrbuch, Vol. I, 1948, p. 18; Menzel, ibid., p. 66; Schlochauer, Archiv, 1948, 
p. 203; Stodter, op. cit., pp. 163, 168, 170, 175; compare Schick, this JourNaL, Vol. 41 
(1947), p. 780. 

45 Reprinted in this JourNAL, Supp., Vol. 43 (1949), p. 127; also in Die Friedenswarte, 
1949, p. 35. 

46 Jahrbuch, Vol. I, 1948, p. 6; see also Laun, Die Menschenrechte (Hamburg, 1948), 
pp. 16-17. 

47 Stillschweig, Die Friedenswarte, 1949, p. 7. 
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national law.** That they cannot be enforced at present is a different 
matter. The Hague Regulations cannot always be enforced and are yet 
considered to be valid international law. 

Article 2 of the Declaration of Human Rights states: ‘‘Everyone is en- 
titled to all the rights and freedoms set forth in this Declaration, without dis- 
tinction of any kind. . . . Furthermore, no distinction shall be made on the 
basis of the political, jurisdictional or international status of the country 
or territory to which a person belongs, whether it be independent, trust, 
non-self-governing or under any other limitation of sovereignty.’’ That in- 
dicates that human rights as set forth in the Declaration are generally ap- 
plicable to occupied territories and therefore also to Germany. 

It certainly cannot be assumed that these human rights have to be and 
ean be applied in their full extent to territory under military occupa- 
tion. Suffice it to refer to Articles 13 and 21 of the Declaration in which 
the right to freedom of movement, including the right to leave one’s coun- 
try, and the right to take part in the government of one’s country are laid 
down. But it may be assumed that any Occupying Power not granting the 
various human rights violates international law unless a special legal 
basis for the non-observance is given. The Occupying Powers are bound 
by Article 43 of the Hague Regulations generally to observe the national 
laws of the occupied country. They should still more be bound to observe 
international law which today more than ever claims predominance over 
national law. For instance, the Constitution of the Deutsche Demo- 
kratische Republik declares in Article 5 (1), that international law is part 
of the national law and binding for the government. 

A legal basis for not observing certain human rights can probably be 
seen in the Hague Regulations. Other rules of international law per- 
mitting a government to violate fundamental human rights are not known 
to the author. A renunciation by a government—in particular ex ante— 
of fundamental rights of the individual is surely contra bonos mores and 
therefore invalid. That the Hague Regulations are not worded as ex- 
ceptions from human rights but simply as limitations of what is allowed 
can be explained by the fact that at the beginning of this century a code 
of human rights did not exist. Nevertheless, it is evident that the Hague 
Regulations also are based on the assumption that general human rights 
exist. Thus human rights are recognized, as far as life, honor, family, and 
private property are guaranteed by Articles 46, 47 and 56; while Articles 
48, 49 and 51 (the rights to collect taxes, dues, tolls, contributions, etc.), 
50 (the right to inflict penalties), and 52 and 53 (the right to requisition 
goods and services) are nothing but exceptions from human rights. 


48Laun, Europdische Zukunft, 1949, p. 10; Donnedieu de Vabres in his opinion on 
the French Law on War Criminals of Sept. 15, 1948; see also Stillschweig, loo. cit., 
pp. 9-10. 
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Measures which are not permitted by the Hague Regulations, and which, 
however, infringe upon human rights, could, therefore, in default of an- 
other legal basis, on the whole be considered unlawful under the law of 
nations. 

The Hague Regulations are applicable irrespective of the question 
whether the U.S.S.R. is a party to the Convention. For paragraph 4 
of the preamble to the Convention states that it was concluded in order to 
define more precisely the general laws and customs of war. Therefore the 
opinion is generally held that the Hague Convention confirmed universal 
international law.*® Otherwise one party could escape the limitations of 
the Hague Regulations by drawing into a conflict a Power not bound by 
them. Article II of the Hague Convention, under which its provisions are 
only binding in case of war between the Contracting Powers, is therefore, 
at least in principle, irrelevant. 

Furthermore, the non-fulfilment of international obligations by Ger- 
many cannot justify the non-application of the Hague Regulations with 
regard to present-day Germany,°° for the objects of the protective rules 
are not the governments but the inhabitants. Otherwise two states (the 
two parties at war with each other) could change universal international 
law confirmed by the Hague Convention by concurring action. This can- 
not be lawful because the interests of neutral countries would be en- 
dangered. Furthermore, the following questions would have to be an- 
swered: Who should be entitled to decide whether a state had violated its 
obligations? Would the violation with regard to one enemy have conse- 
quences also with regard to another enemy? Would the non-application 
towards the violator have to be proportionate to his violations? 

The non-application of the Hague Regulations in this connection has 
sometimes been based on the principles of reprisals. But even these prin- 
ciples cannot justify their non-application, even if the fundamental doubts 
as to their rightfulness are not shared.™ 

According to their definition, reprisals are said to be a means to force 
the enemy to act in accordance with international law and to prevent 
him from continuing violations of the same.®* Therefore reprisals have 
to be stopped as soon as the enemy has terminated his illegal acts." If a 


49 Niirnberger Urteil (Schwann Verlag, Diisseldorf, 1946), p. 59; see, in particular, 
Stédter, op. cit., p. 162; Laun, Haager Landkriegsordnung, pp. 21, 22; Geiler, op. cit., 
p. 14; Grewe, op. cit., p. 109; Jellinek, Deutsches Handwerksblatt, Heft 1, 1949; Délle 
Zweigert, Gesetz 52, p. 6; OGH, Koln, NJW, 1950, p. 26. 

50 Laun, op. cit., p. 85, Grewe, op. cit., p. 111, and the prevailing opinion; but see 
references in Stodter, op. cit., p. 108. 

51 Compare Stédter, op. cit., p. 109; Oppenheim, Vol. II, p. 448; Laun, op. cit., pp. 
50 ff., 113, 114; Liszt, Das Vélkerrecht (Berlin, 1925), p. 441. 

52 Strupp, Worterbuch, Vol. II, ps 350; see also Grewe, op. cit., p. 112; according 
to Stédter, reprisals aim at compensation for damage. 

58 Stédter, op. cit., p. 111; Grewe, op. cit., p. 112. 
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state injured by unlawful acts of its enemy would simply disregard all 
the Hague Regulations, it would violate the principle of proportionateness 
inherent in the conception of reprisals and would commit an excess of 
reprisals not allowed by international law. 

The applicability of the Hague Regulations with regard to Germany has 
been doubted by several authors on the ground that Germany, by her al- 
leged unconditional surrender, had renounced all rights under interna- 
tional law ** and therewith also those contained in the Hague Regulations. 

It is true that the capitulation is valid, but only the armed forces have 
capitulated. While in the case of Italy and Japan the capitulation docu- 
ments were signed by representatives of and on behalf of the Japanese 
Emperor and Government or by Marshal Badoglio as the head of the 
Italian Government and in its name respectively,” in the case of Germany 
only commanders of armed forces signed both capitulation documents 
which are headed ‘‘ Acts of military surrender,’’ and signed ‘‘on behalf of 
the German Command.’’** According to their own statements, therefore, 
the persons who signed the documents had limited powers only. This 
corresponds to the general competence of military commanders. They 
are, naturally, competent only to sign military documents—and capitula- 
tions are purely military affairs—but not to terminate the juridical ex- 
istence of their state.57 On the contrary, the state has to continue to exist 
if the capitulation is to have any effect. If the military commanders had 
the power to terminate the juridical existence of the state by their sig- 
nature, there would from this moment on exist no juridical organization 
bound by the signature. For the state in whose name the statement was 
made would exist no more.®® Accordingly, both capitulation documents 
expressly state in Art. 4 that the military surrender is without prejudice 
to any general instrument of surrender imposed by the United Nations. 
Any contractual assurance of political aims is therefore not combined 
with the capitulation; had it been contained in the documents, it would 
nevertheless have been invalid.*® 

Thus it is shown that neither the German Government nor the German 
State as such capitulated unconditionally. Though Germany through her 
Supreme Command renounced the right of military resistance under the 


54 ¥.g., Pitman B. Potter, this JouRNAL, Vol. 43 (1949), p. 324, who says, however, 
that the actions taken by the occupants ‘‘had no place in accepted law’’ and were 
‘‘strictly forbidden.’’ 

55 Jahrbuch, Vols. II/III, 1948, pp. 428 and 415 resp.; see also Stédter, op. cit., p. 32. 

56 Off. Gaz. CCG, Supp. No. 1, and Jahrbuch, Vol. I, 1948, pp. 185-186. 

57 Verdross, op. cit., pp. 81, 104; Stédter, op. cit., p. 28; Sauser-Hall, op. cit., p. 54; 
Schlochauer, Archiv, 1948, p. 192; OLG, Tiibingen, ReW, 1949/50, p. 33; Laun, op. cit., 
p. 119. 58 Laun, Reden, p. 88. 

59 OLG, Tiibingen, RzW, 1949/50, p. 33; Grewe, op. cit., p. 20; see also Menzel, 
Europa Archiv, 1947, p. 1014; Stédter, op. cit., p. 30; Kraske, Juristische Rundschau, 
1949, p. 102; Klein, op. cit., p. 18. 


280 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


supposition that this unconditional surrender is subject to the general 
(universal) rules of international law, she did not renounce her rights as a 
subject of international law. 

If, for instance, a fortress capitulates unconditionally, it neither intends 
nor effects a renunciation of rights under international law, but only that 
the enemy does not grant the capitulating party any special rights. 

The revelations made by Churchill in a debate on Germany on the 
history of the Allied demand for an unconditional surrender show very 
clearly indeed that they did not intend to demand more and did not under- 
stand by it more than the unconditional cessation of hostilities on the 
military sector and, on the political sector, that the Allied Powers were not 
bound by any concessions (e.g., the famous 14 Points of President 
Wilson).®° 

Neither the assumption that the war was a war of intervention nor the 
special war (or intervention) aims of the Allied Powers allow the conclu- 
sion that the Hague Regulations are not applicable or that their applica- 
tion is to that extent restricted.** We need not examine whether on 
principle all interventions not agreed upon by treaty are, as some au- 
thors * and we, too, hold, illegal. The general rules on warfare and on oc- 
cupation are to be applied as well in the case of intervention, because a war 
of intervention is also a war ® and the Hague Regulations, as we have 
shown above, contain a minimum of rights. 

It is true that fundamental differences between the belligerents in 
political matters, and political demands of Hitler were the main causes of 
the war. But no one could overlook the consequences if the aim of one 
belligerent to abolish certain institutions of his enemy would exempt him 
from the obligations under the Hague Convention. That would only mean 
that the less scruples a party has and the more it strives for power, the 
less it is bound by the Hague Convention. Besides, as far as it is known, 


60 See Schlochauer, Archiv, 1948, p. 192, quoting Eden in the same sense; for the 
background of the demand for unconditional surrender see Stédter, op. cit., p. 33. 

61 But in this sense Zinn, S8JZ, 1947, p. 6; Geiler, op. cit., p. 12; further references 
in Stédter, op. cit., p. 133; Stédter arrives at a similar conclusion as he points out on pp. 
231 and 237, after having declared that the Hague Regulations were applicable to Ger- 
many, that the right of the occupants to realize their (military and pvlitical) war aims by 
means of the occupation is an essential characteristic of the powers of the occupant 
which has only been hinted at in Art. 43 of the Hague Regulations. Schlochauer, 
Archiv, 1948, p. 204, attributes the same effect to the ‘‘ Besatzungszweck’’ (aim of the 
occupation) ; see also v.d.Decken, Jahrbuch, Vol. I, 1948, p. 25. 

¢2 F.g., Hold-Ferneck, op. cit., Vol. II, p. 215; Riihland, Archiv, 1949, p. 124; see also 
Hershey, Essentials of International Public Law (New York, 1912), note 18, p. 153; 
further references in Schlochauer, Archiv, 1948, p. 198, and Stédter, op. cit., p. 137. 

68 Stédter, op. cit., p. 136; Liszt, op. cit., p. 442. 
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the occupants based their attitude principally upon the actual conditions in 
Germany rather than upon their aims.** 

The doubts as to the rightfulness of an Allied intervention in Germany 
are to a certain extent shared by the very supporters of the theory of 
intervention. They demand that the aims of the intervention keep within 
certain limits; that the intervention must not create a state of permanent 
dependency or control of any kind, and that intervention should rather 
aim at the establishment of a political system in the occupied territory en- 
dowed with the democratic right of self-determination also against the 
intervening Powers.** It appears, however, that the occupants do not 
have the intention of keeping within such limits. We have merely to con- 
sider the Ruhr Statute and the Occupation Statute. 

The doctrine of intervention is closely connected with the doctrine of a 
trusteeship of the Occupying Powers.” The followers of this doctrine 
hold that the occupants are not bound by the Hague Regulations insofar 
as the trusteeship requires or permits it. How far they cannot say, any 
more than they can define the rights and duties of the trustees. Neither 
can they show a legal title for the trusteeship. A treaty with Germany 
has not been concluded. The agreements between the Allied Powers 
cannot be accepted as a basis for such a trusteeship because they are one- 
sided acts.*” 

We cannot share the opinion ®* that the United Nations could endow a 
state with a trusteeship over Germany. This could only be the case if 
the United Nations had, by a treaty with Germany, acquired a legal title. 
Besides, the Occupying Powers do not derive their authority from the 
United Nations. The United Nations has not transferred a trusteeship to 
them. Furthermore, the Occupying Powers have not entered into any 
obligation concerning Germany and protecting the German population, but 
have on the contrary opposed the idea that their powers with respect to Ger- 
many were limited. A trusteeship without obligations, however, amounts 
practically to a dictatorship. 

The general non-application of the Hague Regulations cannot be ex- 
plained as a means of general (collective) punishment in the sense of 
Article 50 of the Regulations. The Regulations provide for general 
punishment only with respect to small groups of persons. Article 50 


64 Wilson, Die Welt, Nov. 22, 1947, p. 2; General Robertson and U. 8S. War Depart- 
ment as quoted by Stédter, op. cit., p. 154-157. 

65 F.g., Grewe, op. cit., p. 135-136. 

6 #.9., Menzel, Jahrbuch, 1948, Vol. I, p. 81; Rechtsgutachten des Kaiser-Wilthelm- 
Institutes, Jahrbuch II/III, 1948, p. 369, at p. 373; see also Stédter, op. cit., p. 144, and 
Mann, SJZ, 1947, p. 465. 

67 Schlochauer, loc. cit., p. 199; Stédter, op. cit., p. 139; Laun, Haager Landkriegs- 
ordnung, p. 130. 68 Schlochauer, loc. cit. 
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limits the previous principle permitting the punishment of all the in- 
habitants of a place. The principle of the restricting of general punish- 
ment has been further developed in recent times. The Red Cross 
Conference in Geneva in 1949 passed a resolution that in future the 
punishment of an inhabitant of occupied territory for a crime he had not 
committed personally, and general (collective) punishment directed against 
the life and property of such inhabitants are to be considered as viola- 
tions of international law.* 

As it is shown by paragraph 6 of the Hague Convention, collective 
punishment can be inflicted only in order to safeguard military necessi- 
ties and not, for instance, in order to collect reparations.” 

The penalties provided for in Article 50 of the Hague Regulations are 
‘money or other penalties.’’ The fact that money has been enumerated 
specifically has led to the conclusion that, in the conception of the parties 
to the Hague Convention, this was the main penalty, and the ‘‘other penal- 
ties’’ were to be less incisive than fines. 

Furthermore, according to the wording of Article 50, the persons sub- 
ject to collective punishment must be jointly and severally responsible. 
This means evidently that the mere living and working side by side is not 
a sufficient basis for general punishment. At least a certain amount of 
personal responsibility is necessary. By stating that through terror Hitler 
came to power and through terror he maintained power, the late President 
Roosevelt recognized that the majority of Germans are not personally 
responsible for the unlawful acts of Hitler violating in particular human 
rights and international law.” 

If the general non-application of the Hague Regulations is examined 
from this point of view, the principal measures of the occupants will proba- 
bly be found not to coincide with the above principles of permissible gen- 
eral punishment. 

The Occupation Statute cannot make any difference as to the interna- 
tional law applicable to Germany. It has been issued exclusively by the 
Occupying Powers. In paragraph 3 of the Statute, the Occupying Powers 
have reserved the right to interpret, to change, and even to withdraw it. 
The Statute cannot make any difference because, otherwise, a one-sided act 
of the occupant could undermine the Hague Regulations and change uni- 
versal international law. 

Since the Hague Regulations are applicable to Germany, the retention 
of German prisoners of war beyond the duration of military operations 
is or was illegal, unless the retention was caused by serious difficulties, 
especially in the field of transport. This is also the import of Article 20 
of the Hague Regulations. It is true that Article 20 states in the authentic 


69 Die Welt, Aug. 5, 1949, p. 7. 
70 For this and the following two arguments see Laun, op. cit., pp. 54 ff. 
71 Quoted by Zinn, Siiddeutsche Juristen Zeitung, 1947, p. 7. 
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French text: ‘‘Aprés la conclusion de la paix, le rapatriement des prison- 
niers de la guerre s’effectuera dans le plus bref délai possible.’’ But the 
Hague Regulations took into consideration only the regular situation, 1.¢., 
the case where war was terminated by a treaty. For this regular case it 
was reasonable to retain prisoners of war until the peace treaty was con- 
eluded. Up to this moment hostilities could reeommence. The exclusive 
purpose of the right to retain prisoners was to prevent them from taking 
part again in hostilities. This was also recognized in the judgment of the 
International Military Tribunal.’* But here hostilities came to an end 
years ago without any treaty, at the latest when the Japanese forces were 
disarmed, and cannot recommence. According to the principle laid down 
in Article 20, the German prisoners had to be released by that time at the 
latest. 

Similarly, the conclusion has been drawn from the Geneva Convention 
of 1929 that prisoners must be sent home as soon as they can no longer be 
employed for fighting purposes.** 

The result of our deliberations is that the Hague Regulations are still 
applicable to Germany. 


IV. Has GERMANY REPRESENTATIVE ORGANS OF HER OWN IN THE 
INTERNATIONAL LAW SENSE? 


States, as other legal persons, can act through their representative 
organs only. Representative organs in the international law sense are those 
persons establishing and maintaining intercourse between states and ap- 
pointed thereto by the constitutions of the respective states.7* When we 
assume that Germany continues to exist we consequently have to answer 
the next question whether Germany has at present representative organs 
which can act under international law, that is, whose acts ean produce 
effects relevant to international law. 

The Control Council is not a German, but an exclusively Allied repre- 
sentative organ. It was appointed by the occupants and consists of the 
Commanders-in-Chief of the Occupation Forces. It cannot be doubted 
that these commanders are exclusively subject to the orders of their gov- 
ernments. Thus the Report on the Tripartite Conference of Berlin of 
August 2, 1945, states in section III,A,1: ‘‘Supreme authority in Germany 
is exercised on instructions from their respective governments by the 
Commanders-in-Chief of the armed forces,’’ while the governments of the 
four occupants declared in their statement on the control machinery in 
Germany of June 5, 1945, that ‘‘supreme authority in Germany will be 
exercised on instruction from their governments by the . . . Commanders- 


72 According to Kaufmann, op. cit., p. 77; accord: Resolutions, No. 8, 1947, Jahrbuch, 
Vol. I, 1948, p. 6. 78 Geiler, op. cit., p. 17. 
1 Verdross, op. cit., p. 100; see also Liszt, op. cit., p. 183. 
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in-Chief.’’** Actually each of the Commanders-in-Chief has only executed 
the orders of his government. 

Some German authors attribute to the Control Council a dual posi- 
tion.”* According to them the Control Council is a German as well as 
an Allied representative organ and as such has to act as a trustee, ¢.e., 
to represent German interests. It has, however, been shown above that 
the Allied Powers have no trusteeship title and that they do not feel bound 
to represent or defend German interests. Apart from this, such a dual 
position would bring about a grave collision of interests. As an Allied 
organ the Control Council would naturally have to consider Allied inter- 
ests; as a German authority, German interests. They are in many, if not 
in most, cases contrary to each other. The dual position would simply 
mean that the Control Council in its capacity as a German authority 
could perform those acts not in accordance with the Hague Regulations. 

If the Control Council had really a dual position, in spite of very clear 
statements on its subordination to orders of its respective governments only, 
then the German courts ought to be in a position to pass judgment on the 
validity of the laws passed by it in its German capacity, just as they can 
pass judgment on the validity of German laws. Such a power of review 
has, however, been rejected generally and without regard to whether the 
respective laws were passed in the interests of Germany or not. The 
basis thereof is the rule of international law that the courts of the occu- 
pied territory can pass judgment upon neither the validity of acts of the 
occupants nor their conformity with international law."7 On the con- 
trary, the German courts are not allowed to exercise jurisdiction when the 
existence, validity, terms, or effect of a Military Government order or law 
is in issue.”® 

Yet it should not be forgotten that the occupants as well as the military 
governors have acted as true trustees in many respects. It is easy to 
understand that often efforts, especially those on the part of the Americans, 
have not met with the expected success, particularly because it is not easy 
to coordinate the divergent interests and plans of the Occupying Powers. 

The Allied Military Governments are just as little German representa- 
tive organs. This is confirmed by the fact that according to the opinion 


75 Off. Gaz. CCG, Supp. 1, pp. 14 and 10; see also the Statement on Consultation with 
the Governments of other United Nations, ibid., p. 12. 

76 Grewe, op. cit., p. 82; Rheinstein, Michigan Law Review, 1948, p. 27; Kaufmann, 
pp- 20, 28; von Mangoldt, op. cit., p. 9; compare Budde, Hamburger Allgemeine Zeitung, 
Oct. 7, 1947; further references in Stédter, op. cit., pp. 187, 189. 

17 E.g., OLG, Koblenz, NJW, 1949, p. 108; Koch, ibid.; Schack, SJZ, 1949, p. 697; 
OL4G, Frankfurt/Main, 8SJZ, 1949, p. 759; Schitzel, NJW, 1948, p. 452. For further 
references see my remarks in Deutsche Verwaltung, 1949, p. 531, and Stédter, op. cit., 
p- 214; see also Réhrecke, DRZ, 1950, p. 35, and Dehler, SJZ, 1949, p. 212. 

78 Laws Nos. 13 and 28, and amendments of the Allied High Commission, Official 
Gazette, Allied High Commission, 1949/1950, pp. 54, 168, and 391. 
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of the military governors they are bound only by restrictions set up by 
themselves.’° 

The same is true of the Allied High Commission set up by the ‘‘ Agree- 
ment as to Tripartite Controls.’’ The Commissioners are subordinated to 
their respective governments only. All governmental powers vested with 
the respective Allied Commanders-in-Chief are transferred to them. The 
exercise of the supreme authority is expressly retained by the three Allied 
Governments.*° 

Germany still exists, but there are two German Republics not recogniz- 
ing each other. Already this makes it appear dubious whether representa- 
tives of either of them could influence the international status or the rights 
and obligations of Germany. Thus the recognition of the Eastern bound- 
aries by the Deutsche Demokratische Republik was declared null and void 
by the Federal Republic, while, vice versa, for instance, the participation 
of the Federal Republic in the Ruhr Authority was considered illegal by 
the Deutsche Demokratische Republik. 

The German Linder governments as well as the Federal Government 
cannot be representative organs under international law because they 
cannot represent Germany in her relations to other states. According to 
paragraph 2 (c) of the Occupation Statute this right is reserved to the 
High Commission. According to Art. VIII of the Charter of the Allied 
High Commission for Germany, even the right to receive foreign missions 
rests primarily with the High Commission. 

Though the Eastern occupant has not issued a statute corresponding to 
the western ‘‘Occupation Statute’’ and reserving the same rights to the oc- 
cupant, we may nevertheless assume that the same limitations are imposed 
upon the Government of the Deutsche Demokratische Republik. 

The result of these considerations is that Germany, because she has no 
representative organs of her own, cannot yet act under international law, 
although she is a subject of international law. Because of this she has 
been called a dependent state.** 


78 General Robertson and General Clay, Newe Juristische Wochenschrift, 1947, p. 204; 
critical: Zinn, ibid., p. 9. 

80 Nos. 8 and 11 of the Agreement; Art. 1, par. 2, of the Charter of the Allied High 
Commission; preamble of the Occupation Statute (VOBl.brit.Z., 1949, pp. 414, 406 
and 400). 

81 See Protest of the Bundestag, HFP, June 13, 1950; Grotewohl, loc. cit., p. 8, and 
DVR, 2nd year, No. 2, p. 28. 

82 Rheinstein, loc. cit., p. 25; Czapski calls her a protectorate (Neue Justiz, 1948, 
p. 108). 
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I. Aims AND PURPOSES OF THE ILO 


The International Labor Organization (hereafter referred to as the 
ILO)? was established by the peace treaties concluded at the close of 
World War I? as an autonomous part of the League of Nations for the 
purpose of promoting social justice. 


1. Under the Original Constitution 


The basic aims and purposes of the ILO are thus summed up in the pre- 
amble to the constitution and in Article 41 embodying the general prin- 
ciples: ‘‘ Universal peace’’ which is the main objective of the League of 
Nations ‘‘can be established only if it is based upon social justice.’’ ‘‘Con- 
ditions of labor’’ as they exist in many parts of the world and involving 


‘such injustice, hardship and privation to large numbers of people as to 
produce unrest so great that the peace and harmony of the world are im- 
perilled,’’ require ‘‘an improvement of those conditions.’’ The basie phi- 
losophy which should underlie social reforms is reflected in the statement 
contained in Article 41 that ‘‘labor should not be regarded merely as a 
commodity or article of commerce,’’ and that the employed should be paid 
‘‘a wage adequate to maintain a reasonable standard of life as this is 


understood in their time and country.’’ To achieve the aims and purposes 


1 For general references on the ILO, see in particular: M. Guerreau, L’Organisation 
Permanente du Travail (Paris, 1923); International Labor Organization, The First 
Decade (London, 1931); E. Mahaim, ‘‘L’Organisation Permanente du Travail,’’ in 
Recueil des Cours de l’Academie de Droit International de La Haye (Paris, 1924); 
P. Perigord, The International Labor Organization (New York, 1926); G. Scelle, 
L’Organisation Internationale du Travail et le B.I.T. (Paris, 1930); J. T. Shotwell 
(ed.), The Origins of the International Labor Organization (New York, 1934); F. G. 
Wilson, Labor in the League System (London, 1934). 

2 Versailles Treaty (Arts. 387-427), this JourNAL, Supp., Vol. 13 (1919), p. 361; 
Treaty of St. Germain (Arts. 332-372); Treaty of Trianon (Arts. 315-355), this 
JOURNAL, Supp., Vol. 15 (1921), p. 135; and Treaty of Neuilly (Arts. 249-289). It 
has become customary to refer to the provisions of the various peace treaties dealing 
with the ILO as the constitution of the ILO and to give them a numeration independent 
from that in the peace treaties. 
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of the ILO international action is required, since ‘‘the failure of any nation 
to adopt humane conditions of labor is an obstacle in the way of other 
nations which desire to improve the conditions in their own countries.’’ 
Uniformity of labor standards is, however, only the ultimate goal. Article 
41 expressly provides that ‘‘differences of climate, habits, and customs, of 
economie opportunity and industrial tradition, make strict uniformity in 
the conditions of labor difficult of immediate attainment’’ and that, conse- 
quently, the general principles for regulating labor conditions should be 
applied by the industrial communities ‘‘so far as their special cireum- 
stances will permit.’’ In the same spirit Article 19, paragraph 3, specifies 
that: 


In framing any recommendation or draft convention of general ap- 
plication the Conference shall have due regard to those countries in 
which climatic conditions, the imperfect development of industrial 
organization, or other special circumstances make the industrial con- 
ditions substantially different and shall suggest modifications, if any, 
which it considers may be required to meet the case of such countries. 


And again, Article 35 pledges the members of the ILO to apply the con- 
ventions which they have ratified to their non-metropolitan territories 
‘*(1) Except where owing to the local conditions the convention is inap- 
plicable, or (2) Subject to such modifications as may be necessary to adapt 
the convention to local conditions.”’ 


2. Under the Revised Constitution 


With World War II approaching its end and with victory for the 
United Nations already in sight, the aims and purposes of the original 
constitution were redefined by the General Conference held in Philadelphia 
in 1944 in order to adapt them to the new realities and to the new aspira- 
tions aroused by the hopes for a better world. The instrument adopted to 
that effect has become known as the Philadelphia Declaration. On the 
occasion of the constitutional revision * effected by the General Conference 
held in Montreal in 1946, the Philadelphia Declaration was annexed to the 
text of the revised constitution so as to form an integral part of it. 

The Philadelphia Declaration did not change the basic philosophy of the 
original constitution. At the time of its adoption it was intended to be 
an all-inclusive document expressing the aims and purposes of the ILO. 
Accordingly, it restates most of the basic aims and purposes already set 
forth in the original constitution. Thus, it reémphasizes that ‘‘lasting 
peace can be established only if it is based on social justice’’ (II). This 
Statement is amplified by another stressing that ‘‘poverty anywhere con- 


3See International Labor Conference, Twenty-Ninth Session, Montreal, 1946, Con- 
stitutional Questions, Parts 1, 2; C. W. Jenks, ‘‘The Revision of the Constitution of the 
ILO,’’ in British Year Book of International Law, 1946, pp. 303 ff. 
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stitutes a danger to prosperity everywhere’’ (I, c) and that ‘‘the promotion 
of common welfare’’ ought to be sought by a relentless ‘‘war against 
want’’ (I, d). The basic approach to the labor problem is reflected in the 
restatement that ‘‘labor is not a commodity’’ (I, a). ‘‘All human beings, 
irrespective of race, creed or sex, have the right to pursue both their ma- 
terial well-being and their spiritual development in conditions of freedom 
and dignity, of economic security and equal opportunity’’ (II, a). While 
emphasizing the universal scope of its principles, the Philadelphia Declara- 
tion, like the original constitution, does not conceive of labor standards as 
being necessarily uniform, but expressly provides that they ‘‘must be de- 
termined with due regard to the stage of social and economic development 
reached by each people,’’ adding that ‘‘their progressive application to 
peoples who are still dependent, as well as those who have already achieved 
self-government, is a matter of concern to the whole civilized world’’ (V). 
The only major statement of the original constitution which is not repeated 
in the Philadelphia Declaration is the reference to international competition 
as a justification for international action in the field of social legislation. 
Whether this omission is accidental or intentional, it is difficult to guess. 
But it is of little importance in view of the fact that it continues to figure 
in the preamble to the constitution. To achieve these fundamental goals 
‘‘effective international and national action’’ is necessary (IV). 


Although already implied in the original constitution, the Philadelphia 
Declaration points to the close relationship between social and economic 
problems. It stresses in particular the necessity of ‘‘the fuller and broader 


utilization of the world’s productive resources,’’ of expanding production 
and consumption and of avoiding severe economic fluctuation. It stresses, 
too, the need of assuring ‘‘greater stability in-world prices of primary prod- 
ucts,’’ of promoting ‘‘a high and steady volume of international trade,”’ 
and of ‘‘the economic and social advancement of the less developed regions 
of the world’’ (IV). ‘‘All national and international policies and meas- 
ures, in particular those of an economic and financial character, should be 
judged . . . and accepted only in so far as they may be held to promote 
and not to hinder the achievement’’ of the fundamental objectives of the 
Organization (II, c). While pledging ‘‘the full codperation of the ILO 
with such international bodies as may be entrusted with a share of the 
responsibility’’ in the above-mentioned fields, as well as those ‘‘for the 
promotion of the health, education and well-being of all peoples’’ (IV), 
the Philadelphia Declaration claims for the ILO the responsibility ‘‘to 
examine and consider all international economic and financial policies and 
measures’’ (II, d) and to ‘‘inelude in its decisions and recommendations 
any provision which it considers appropriate’ (II, e). These general 
aims and purposes of the Philadelphia Declaration are supplemented by an 
enumeration of specific reforms which, at variance with those included in 
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the original constitution, are couched in broader terms to cover present as 
well as future needs and aspirations. 

The Philadelphia Declaration does not contain any provision to the 
effect that the aims and purposes, as outlined in it, are not to be considered 
as either complete or final. The lack of such an express reservation does 
not justify, however, an opposite conclusion. In fact, the Philadelphia 
Declaration intentionally uses such general language as to prevent any of 
its provisions from becoming obsolete, as was the case with some provisions 
of Article 41 of the original constitution, and to cover almost any con- 
ceivable new aspirations and needs. 


3. Legal Evaluation of the Aims and Purposes of the ILO 


Both the aims and purposes of the original constitution and, even more 
so, those of the Philadelphia Declaration have been couched in such general 
and vague terms that they cannot possibly have a directly binding effect. 
The aims and purposes expressed in the preamble to the constitution of the 
ILO simply indicate the motives by which the Contracting Parties were 
prompted in signing the instrument. The same is true of Article 41, now 
omitted from the text of the revised constitution, which refers to the general 
principles therein expressed as ‘‘methods and principles designed to guide 
the policy’’ of member states. Similarly, the Philadelphia Declaration 
speaks of the redefined aims and purposes as ‘‘principles which should in- 
spire the policy’’ of member states of the ILO. In short, the aims and 
purposes expressed in the constitution of the ILO are in the nature of a 
proclamation of aspirations to serve as guides in the adoption of specific 
measures. Only if they have been specified in a convention or recommenda- 
tion adopted by the General Conference and implemented by national 
legislation can they become binding domestically and subject internation- 
ally to the enforcement procedure provided for in the constitution. The 
only legal importance of the aims and purposes lies in the fact that it is 
from them that the competence of the ILO has to be determined.* 


II. CoMPETENCE OF THE ILO 
1. Aims and Purposes of the ILO as a Factor Determining Its Competence 


a. Under the original constitution 


The original constitution of the ILO defines in Article 1 the competence 
of the Organization by reference to the aims and purposes as expressed in 
the preamble to the constitution. The article reads as follows: ‘‘A perma- 


*For an economie evaluation of the aims and purposes of the ILO, see H. Feis, 
‘International Labor Legislation in the Light of Economic Theory,’’ in International 
Labor Review, 1927; L. Chaudouard, Le réle de l’Organisation Internationale du Travail 
dans Wactivité économique (Paris, 1933). 


) 
1 
1 

) 
1 


290 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


nent organization is hereby established for the promotion of the objects set 
forth in the Preamble.’’ 

As a consequence of their incorporation into Article 1, the aims and 
purposes of the preamble, which otherwise would be of no direct legal 
consequence, have become a factor in determining the competence of the 
ILO. They are to be interpreted in the light of the general principles em- 
bodied in Article 41, even though this article has not been expressly re- 
ferred to in Article 1 of the constitution. 

The aims and purposes of the original constitution have been couched 
in such broad terms as to cover any conceivable reform in the social field. 
Were it not for the restrictive title ‘‘Labor,’’ given in the peace treaties 
to the parts containing the labor clauses, and the title of the Organization 
itself, one would be tempted to attribute to the ILO a competence not only 
in the social field but also in the economic field, considering the fact that 
the social conditions are largely predetermined by economic conditions and 
under these circumstances do not lend themselves easily to a separate 
treatment. The ILO, however, did not go so far, even in the period of its 
greatest expansion, as to claim competence in economic matters. No 
autonomous organization for economic matters having been created by the 
peace treaties, these matters had to be dealt with by various sections of 
the League of Nations, which lacked the independent status of the ILO. 
In this situation, the ILO, with competence limited to social matters and 
no direct competence in economic matters, had to work in a kind of vacuum. 

In spite of the language, which could have been hardly more compre- 
hensive, the competence of the ILO did not go unchallenged. Some member 
states, believing in the antiquated concept of sovereignty, were reluctant 
to permit the ILO to establish international standards on matters which 
they considered as domestic. Thus, it was contended that the competence 
of the ILO did not extend to the regulation of the conditions of labor in 
agriculture, nor to the organization and development of the means of agri- 
cultural production, on the ground that agriculture was not an industry, 
and, moreover, was to be considered as a domestic matter exempt from the 
jurisdiction of the League of Nations. Similarly, on the occasion of the 
adoption of a convention prohibiting night work in bakeries, and contain- 
ing, in this connection, provisions concerning the work of employers, these 
latter provisions were objected to as exceeding the powers given to the ILO. 
It was contended that the ILO could regulate only the labor of workers 
and under no circumstances the personal work of employers. The ILO 
constitution, in Article 37, provided that any question or dispute relating 
to its interpretation or to the interpretation of any subsequent convention 
concluded under its provisions, could be referred to the Permanent Court 
of International Justice for decision. Thus, the issues in dispute were 
referred to the Court for an advisory opinion. The Court, rejecting 4 
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restrictive interpretation, declared itself in a number of advisory opinions ° 
in favor of an extensive competence of the ILO in social matters. Its find- 
ings may thus be summed up: The ILO may concern itself with conditions 
of labor in any field of economic activity, including agriculture. It may 
deal with labor problems, even though no consideration of international 
competition enters into the picture. While problems of the organization 
and development of production are outside the scope of the ILO, yet, in 
view of the inextricable interconnection between economic and social prob- 
lems, the ILO may concern itself with these problems whenever they affect 
social conditions. To make effective the regulations concerning labor, the 
ILO may incidentally regulate also the personal work of employers. Fi- 
nally, the Court refuted the argument that the extensive competence of 
the ILO may infringe upon the sovereignty of member states, by pointing 
to the fact that the ILO has no mandatory powers, and, this being so, it 
is left to the free discretion of the member states whether or not to imple- 
ment a convention by national legislation. 

With the unrestricted competence of the ILO in social matters thus firmly 
established, the ILO unfolded in the inter-war period a most intense ac- 
tivity. Scores of conventions and recommendations were adopted by the 
General Conference covering almost every field of labor. 


b. Under the revised constitution 


When the revision of the ILO constitution was effected by the Montreal 


Conference of 1946, the preamble to the constitution was slightly revised ° 
and Article 1 changed to take account of the incorporation into the con- 
stitution of the Philadelphia Declaration. Furthermore, Article 41 em- 
bodying the general principles was omitted from the text of the revised 
constitution as superfluous. All these changes are, however, of a purely 
formal character. 


’The Permanent Court of International Justice dealt with the problem of the 
competence of the ILO in the following advisory opinions: Nos. 2 and 3 concerning 
the Competence of the ILO in the Field of Agriculture; No. 13 concerning the Interpre- 
tation of the 1925 Convention on Night Work in Bakeries; and No. 50 concerning the 
Interpretation of the 1919 Convention on Night Work of Women. See Publications of 
the Court, Series B, Nos. 2, 3, 13 and Series A/B, No. 50. For a detailed analysis of 
these advisory opinions and of the competence of the ILO under the League of Nations 
system, see J. Chateau, De la compétence de l’Organisation Internationale du Travail 
(Paris, 1924); J. Morellet, ‘‘The Competence of the International Labour Organiza- 
tion,’’ in International Labour Review, 1926; E. Hiitonen, La compétence de l’Organi- 
sation Internationale du Travail (Paris, 1929); C. W. Jenks, ‘‘La compétence de 
’Organisation Internationale du Travail,’’? in Revue de Droit International et de la 
Légisiation Comparée, 1927; G. Fischer, Les rapports entre l’Organisation Internationale 
du Travail et la Cour Permanente de Justice Internationale (Paris, 1946). 

*The preamble was enlarged by inclusion of ‘‘the principle of equal remuneration 
for work of equal value,’’ which in somewhat different wording figured in Article 41, 
how omitted from the text of the revised constitution. 


1 
S 
1 
t 
e 
e 
f 
d 
it 
h 
n 
e 
ne 
se 
). 
rs 
0 
g 
n 
rt 
re 
a 


292 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Article 1 defining the competence of the ILO now reads in its revised 
version as follows: 


A permanent organization is hereby established for the promotion of 
the objects set forth in the Preamble to this Constitution and in the 
Declaration concerning the aims and purposes of the International 
Labor Organisation adopted at Philadelphia on 10 May 1944 the text 
of which is annexed to this Constitution. 


The basic aims and purposes of the Philadelphia Declaration being sub- 
stantially identical with those of the original constitution, the competence 
of the ILO, as determined on the basis of the constitution itself, remains 
the same as in the past. 


2. The International Framework as a Factor in Determining the Compe- 
tence of the ILO 


The aims and purposes of the ILO are, however, far from being the sole 
factor determining its competence. Another factor of importance is the 
international framework within which the ILO is called upon to act. 


a. The competence of the ILO under the League of Nations system 


Under the League of Nations system, of which the ILO was an autono- 
mous though closely connected part, the provisions of the League Cove- 
nant, which constituted a kind of over-all constitution for the whole system, 
had no significant impact on the competence of the ILO. The League of 
Nations was conceived as a body, the main function of which was to main- 
tain peace. The importance of economic problems was not fully realized 
at the time of the drafting of the Covenant and no special machinery was 
provided for dealing with them, except for the establishment of the ILO, 
which was to promote social justice by action of its own. It is true that 
Article 23 of the Covenant provided that Members of the League among 
others 


(a) will endeavour to secure and maintain fair and humane condi- 
tions of labor for men, women and children . . . and for that purpose 
will establish and maintain the necessary international organizations; 

(b) undertake to secure just treatment of the native inhabitants of 
territories under their control; 


However, the reservation placed at the beginning of Article 23, ‘‘Subject 
to and in accordance with the provisions of international conventions ex- 
isting or hereafter to be agreed upon,’’ as well as the reference to the estab- 
lishment of ‘‘the necessary international organizations,’’ leaves no doubt 
that the League was determined to leave those matters entirely to the inter- 
national organizations established for that purpose, and in particular to 
the ILO, which, although not mentioned by name in the Covenant, was 
provided for in the peace treaties simultaneously with the League of Na- 


ol 
Ge 
19 
E 
id 
do 
Nz 
pp 
2: 
ed 
19: 


COMPETENCE OF THE INTERNATIONAL LABOR ORGANIZATION 293 


tions. Nor can Article 24 of the Covenant which stipulates that ‘‘all inter- 
national bureaux already established by general treaties if the parties to 
such treaties consent,’’ as well as the provision that ‘‘ All such international 
bureaux and all commissions for the regulation of matters of international 
interest hereafter constituted shall be placed under the direction of the 
League,’’ be interpreted as establishing a concurrent League competence 
with those international bureaus and commissions. Only gradually did 
the League of Nations evolve a machinery for dealing with urgent economic 
problems by the creation of technical organizations under the authority 
of the Council. These organizations included the Economie and Financial 
Organization, the Communications and Transit Organization, the Health 
Organization and the Intellectual Coéperation Organization. These were 
supplemented by a number of League commissions, including the Economic 
and Financial Commission, the Committee of Statistical Experts, the 
Demographic Commission, the Delegation on Economie Depressions, the 
Permanent Mandate Commission, and others. In order to establish close co- 
operation between these various standing committees, the Report of the 
Special Committee (the so-called Bruce Committee on the Development of 
International Codperation in Economic and Social Affairs) proposed, shortly 
before the outbreak of the second World War, the creation of a new organ 
to be known as the Central Committee for Economie and Social Questions. 
That Committee may be considered the prototype of the Economic and 
Social Council under the United Nations. However, the autonomy of the 
ILO, due in part to the dynamic personality of its first Director and 
to the high level of its personnel, was by that time so firmly established that 
all this network of existing or contemplated League machinery did not 
affect in any way the competence of the ILO. 


b. The competence of the ILO under the United Nations system 


Under the United Nations system’ the situation underwent radical 
changes. In the drafting of the United Nations Charter the importance 
of social and economic problems to the general welfare and friendly rela- 


7H. Finer, The United Nations Economic and Social Council (Boston, 1946); C. 
Goodrich, The International Labor Organization and the United Nations (New York, 
1944, mimeographed) ; A. G. B. Fisher, ‘‘ International Economic Collaboration and the 
Economie and Social Council,’’ in International Affairs (London, 1945), pp. 459 ff.; 
idem, ‘‘The Future of International Institutions,’’ in Yearbook of World Affairs (Lon- 
don, 1947), pp. 178 ff.; W. R. Sharp, ‘‘The Specialized Agencies and the United 
Nations—Progress Report,’’ in International Organization (1947), pp. 460 ff. (1948), 
pp. 247 ff.; Carnegie Endowment for International Peace, United Nations Studies, No. 
2: Codrdination of Economic and Social Activities (New York, 1948); H. MeNeil, 
‘Accomplishments in the Economic and Social Fields,’’? in International Conciliation 
(1948), pp. 633 ff.; L. M. Goodrich and E. Hambro, Charter of the United Nations (2nd 
ed., Boston, 1949), pp. 318-405; H. Kelsen, The Law of the United Nations (New York, 
1950), pp. 22 ff., 98 ff. Kelsen’s book appeared after this article was already in type. 
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tions among nations was fully realized. Accordingly, the aims expressed 
in the preamble to the Charter stress the determination ‘‘to reaffirm faith 
in fundamental human rights, in the dignity and worth of the human 
person, in the equal rights of men and women’’; ‘‘to promote social 
progress and better standards of life in larger freedom,’’ ‘‘and for these 
ends ... to employ international machinery for the promotion of the 
economic and social advancement of all peoples.’’ Even more important 
than these high-sounding general aims of the preamble, which as such 
would have no direct legal value, are the specific purposes defined in the 
formal provisions of the Charter itself. Thus, Article 1 indicates as one 
of the purposes of the Organization : 


3. To achieve international cooperation in solving international prob- 
lems of an economic, social, cultural, or humanitarian character, and 
in promoting and encouraging respect for human rights and for funda- 
mental freedoms for all without distinction as to race, sex, language, 
or religion; and 

4. To be a center for harmonizing the actions of nations in the attain- 
ment of these common ends. 


Chapter IX on International Economic and Social Codperation uses even 
more specific language, pointing out in Article 55 that: 


With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations 
based on respect for the principle of equal rights and self-determina- 
tion of peoples, the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of 
economic and social progress and development; 

b. solutions of international economic, social, health, and related 
problems; and international cultural and educational cooperation; and 

ce. universal respect for, and observance of, human rights and funda- 
mental freedoms for all without distinction as to race, sex, language, 
or religion. 


Similar repetitious pronouncements are to be found in Chapter XI, con- 
taining the Declaration Regarding Non-Self-Governing Territories, in Chap- 
ter XII concerning the International Trusteeship System, and in the pro- 
visions defining the powers of the various organs of the United Nations. 
While establishing the competence of the United Nations in such broad 
terms the Charter pledges in Article 56 all Members ‘‘to take joint and 
separate action in codperation with the Organization for the achievement”’ 
of these purposes. It provides in Article 57 in particular that ‘‘The various 
specialized agencies, established by intergovernmental agreement and hav- 
ing wide international responsibilities, as defined in their basic instru- 
ments, in economic, social, cultural, educational, health, and related fields. 
shall be brought into relationship with the United Nations... .’’ It 
further provides in Article 59 that the United Nations ‘‘shall, where ap- 
propriate, initiate negotiations among the states concerned for the creation 
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of any new specialized agencies’’ for the accomplishment of its purposes. 
And finally in Article 58 it states that ‘‘The Organization shall make rec- 
ommendations for the coordination of the policies and activities of the 
specialized agencies.’’ 

The responsibility for the achievement of the purposes of United Nations 
in the field of general welfare is vested in the Organization as a whole. 

Although the Seeurity Council in which rests the center of gravity of the 
United Nations, has not been assigned a specific responsibility in the field 
of general welfare, it is clear that those matters are of concern to it in 
view of the fact that international disputes, which it is called upon to 
settle, may have social and economic backgrounds. Its concern in this field 
is confirmed by the provision of Article 65, which pledges the Economic 
and Social Council to ‘‘assist the Security Council upon its request.’’ 

The main responsibility for the discharge of the functions of the United 
Nations in the field of general welfare rests with the General Assembly. 
It initiates studies and makes recommendations ‘‘for the purpose of .. . 
promoting international codperation in the economic, social, cultural, edu- 
cational, and health fields, and assisting in the realization of human rights 
and fundamental freedoms for all without distinction as to race, sex, 
language, or religion’’ (Article 13, par. 1b). It ‘‘may recommend meas- 
ures for the peaceful adjustment of any situation, regardless of origin, 
which it deems likely to impair the general welfare or friendly relations 
among nations’’ (Article 14). It approves agreements negotiated with 
specialized agencies by which they are brought into relationship with the 
United Nations (Article 63, par. 1). It considers and approves financial 
and budgetary arrangements with specialized agencies’’ and examines ‘‘the 
administrative budgets of such specialized agencies with a view to making 
recommendations to the agencies concerned’’ (Article 17, par. 3). 

As the General Assembly is too large a body to discharge all the responsi- 
bilities assigned to it, the Economic and Social Council has been called into 
being for the discharge, under its authority, of further functions. The 
Council, a body of eighteen members elected by the General Assembly, is 
assisted in its work by a number of commissions and subcommissions. In 
addition to the commissions in the economic and social fields, and for the 
promotion of human rights, the establishment of which was made manda- 
tory in Article 68 of the Charter, a number of other commissions, func- 
tional and regional, and subecommissions have been created.’ In discharging 


8 There are at present the following functional and regional commissions and sub- 
commissions: Economie and Employment, with Subcommissions on Employment and 
Economic Stability; Transport and Communications; Fiscal; Population; Social; 
Statistical, with a Subcommission on Statistical Sampling; Narcotic Drugs; Human 
Rights, with Subcommissions on Freedom of Information and Prevention of Discrimina- 
tion and Protection of Minorities; Status of Women; Economie Commission for Europe, 
with Inland Transportation Committee and Coal Committee; Economic Commission for 
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its functions, the Council may make use of a wide array of devices which 
have been developed in international practice up to date and some of which 
coincide with those already mentioned in describing the powers of the 
General Assembly. The Council ‘‘may make or initiate studies and re- 
ports with respect to international economic, social, cultural, educational, 
health, and related matters and may make recommendations with respect 
to any such matters to the General Assembly, to the Members of the United 
Nations and to the specialized agencies concerned’’ (Article 62, par. 1) ; 
‘‘it may prepare draft conventions for submission to the General Assembly 
with respect to matters falling within its competence”’ (Article 62, par. 
3); ‘fit may call . . . international conferences on matters falling within 
its [the United Nations’] competence’’ (Article 62, par. 4) ; it ‘‘shall per- 
form such functions as fall within its competence in connection with the 
earrying out of the recommendations of the General Assembly’’; ‘‘it may, 
with the approval of the General Assembly, perform services at the request 
of Members of the United Nations and at the request of specialized agen- 
cies,’’ and ‘‘it shall perform such other functions as are specified in the 


. . . Charter or as may be assigned to it by the General Assembly”’ (Article 
66). One of the many functions of the Council is the codrdination of the 
activities of ‘‘the various specialized agencies established by intergovern- 
mental agreement and having wide international responsibilities, as defined 
in their basic instruments, in economic, social, cultural, educational, health, 
and related fields,’’ by bringing them into relationship with the United 


Nations on terms to be defined in agreements to be concluded with special- 
ized agencies, subject to the approval of the General Assembly (Articles 
57, 63, par. 1); ‘‘through consultation with and recommendations to such 
agencies and through recommendations to the General Assembly and to the 
Members of the United Nations’’ (Article 63, par. 2) ; through requesting 
‘‘regular reports from the specialized agencies,’’ and ‘‘reports on the steps 
taken to give effect to its own recommendations and to recommendations 
on matters falling within its competence made by the General Assembly,”’ 
and communicating ‘‘its observations on these reports to the General 
Assembly’’ (Article 64). 

As may be seen from the above analysis, the powers assigned by the 
Charter to the United Nations in the field of general welfare, including 
social, economic, cultural, educational, health and other related matters, 
are sweepingly broad and can be exercised by practically every conceivable 
means. The codrdination of the activities of the existing specialized agen- 
cies, important as it certainly is, is only one among the many other applic- 
able devices. Thus, the United Nations may, if it sees fit, prepare a draft 


Asia and the Far East; Economic Commission for Latin America; Economic Commission 
for the Middle East (proposed). The activities of most of these commissions and sub- 
commissions overlap with the activities of the ILO and of other specialized agencies 
of which there are at present ten altogether, with three others being proposed. 
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convention and submit it to an international conference convened ad hoc, 
even though the matter falls within the competence of a specialized agency. 
In line with the adopted structure of the United Nations, based as it is on 
the recognition of the sovereignty of the Member States, the powers assigned 
to the United Nations, similarly as those of other international organiza- 
tions with specialized responsibilities, are not mandatory, and the Member 
States remain free to implement the decisions of the United Nations. 
Neither are the recommendations made by the United Nations to specialized 
agencies binding upon them unless they are within the limits of the terms 
of the agreements by which they have been brought into relationship with 
the United Nations. Be that as it may, it is important to emphasize, insofar 
as the subject-matter of this paper is concerned, that the powers vested in 
the United Nations in the field of general welfare amount to establishing a 
competence which concurs with the competence assigned to other inter- 
national organizations with specialized responsibilities by their basic in- 
struments. 


III. Conruicts or COMPETENCE 


Concurrent competence is by no means a new phenomenon. It may take 
a number of forms. The solution of competence conflicts varies with their 
type. 


1. Competence Conflicts between Various Organs of an International Or- 
ganization 


One form of competence conflict may result from the fact that various 
organs of an international organization have been given concurrent compe- 
tence. Thus, under the League of Nations, the Council and Assembly 
had a concurrent competence to deal ‘‘with any matter within the sphere 
of action of the League or affecting the peace of the world’’ (Article 3, 
par. 3, Article 4, par. 4, of the League Covenant). Similarly, under the 
United Nations, the competence of the General Assembly, which nominally 
is the supreme organ of the Organization, and that of the various Councils 
are in many ways concurrent. This is, however, true only with many im- 
portant qualifications. Insofar as the relationship of the General As- 
sembly and the Security Council is concerned, the General Assembly ‘‘may 
discuss any questions relating to the maintenance of international peace 
and security brought before it,’’ but ‘‘any such question on which action 
is necessary shall be referred to the Security Council by the General 
Assembly either before or after discussion’’ (Article 11, par. 2). And 
again: ‘‘ While the Security Council is exercising in respect of any dispute 
or situation the functions assigned to it in the present Charter, the General 
Assembly shall not make any recommendation with regard to that dispute 
or situation unless the Security Council so requests’’ (Article 12, par. 1). 
As a consequence, the Security Council is put in a position of actual 
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supremacy over the General Assembly. On the other hand, the Economic 
and Social Council, as well as the Trusteeship Council, which have been 
assigned a competence which in many respects is concurrent with that of 
the General Assembly, act under the latter’s authority (Articles 60, 85, 
par. 2). This assures the General Assembly supremacy over both these 
Councils in any possible conflict as to competence. 


2. Competence Conflicts between Various International Organizations 


Another form of concurrent competence is due to arise when the basic 
instruments of distinct international organizations establish a concurrent 
or overlapping competence. It is in this class that the concurrent compe- 
tence of the United Nations and that of the ILO and of other international 
specialized organizations belongs. The solution of the conflicts which may 
result in this connection depends on the status of the international organiza- 
tions concerned, or, to be more specific, on whether the organizations have 
an equal status or whether one is superimposed over the other. 


a. Competence conflicts between international organizations where one is 
superimposed over another 


It is in this class that competence conflicts belong which arise between the 
United Nations and the ILO and other international specialized organiza- 
tions. The relevant point in appraising their mutual relationship is the 
fact that the United Nations is superimposed over all other international 
organizations in which its Members participate. This is evidenced by 
Article 103 of the Charter which stipulates that: 


In the event of a conflict between the obligations of the Members of 
the United Nations under the present Charter and their obligations 
under any other international agreement, their obligations under the 
present Charter shall prevail. 


Article 103 follows the pattern set forth in Article 20 of the Covenant 
of the League of Nations. There is, however, a profound difference be- 
tween these two provisions. Relying on legal principles heretofore ad- 
hered to, Article 20 of the League Covenant makes, in the first place, a 
distinction between the original Members of the League and those joining 
it at a later date. The original Members of the League abrogated, by 
means of a common declaration inserted to that effect in Article 20 of the 
Covenant, ‘‘all obligations or understandings inter se which are inconsistent 
with the terms’’ of the Covenant, and at the same time solemnly under- 
took ‘‘that they will not hereafter enter into any engagements inconsistent 
with the terms thereof.’’ As for the states becoming Members of the 
League at a later date, and having before that date ‘‘undertaken any obliga- 
tions inconsistent with the terms of this Covenant, it shall be the duty of 
such Member to take immediate steps to procure its release from such 
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obligations.’’ The provision dealing with the states becoming Members of 
the League at a later date leaves open the question whether they are bound 
to obtain the release from their obligations before becoming Members of 
the League of Nations and what should happen if the steps undertaken by 
them to that effect remained unsuccessful. Far less legalistic in its ap- 
proach to the problem, Article 103 of the United Nations Charter covers 
by one uniform provision all possible situations. It declares that, in the 
event of a conflict between the obligations of the Members of the United 
Nations under the Charter and their obligations under any other interna- 
tional agreement, their obligations under the Charter shall prevail, and 
this irrespective of whether they have been entered into before or after the 
state became a Member of the United Nations and whether the other state 
involved is or is not a Member of the United Nations. The solution adopted 
by Article 103 of the Charter reflects an entirely different approach to the 
problem under discussion. It conceives of the Charter as an overall con- 
stitution ® which prevails, at least insofar as the Members of the United 
Nations are concerned,’® over any other international agreement. The 
situation is somewhat similar to that obtaining in federal states in which 
even a more radical solution prevails, 7.e., that the provisions of the federal 
constitution invalidate the conflicting provisions of the constitutions of 
the component states. However, this analogy should not be pushed too 
far. After all, the United Nations is neither a super-state nor a federal 
union, but rather a loose association of sovereign states. Moreover, due 
to the principle of voluntary membership in international organizations, 
and the resulting lack of their universality, membership in the United 
Nations and in the ILO and other specialized agencies does not necessarily 
coincide. Under these conditions the rule of the primacy of the United 
Nations Charter can be applied only to those Members of the United 
Nations which at the same time are members of other international organi- 
zations, leaving outside of its scope of action members of international 
organizations with no membership in the United Nations. Thus, the lack 
of universality in the membership of international organizations brings 
into light the different status of their members, depending on whether they 
are or are not Members of the United Nations. In actual practice differ- 
ences in the legal status of the members of international organizations should 
not prove too embarrassing, since membership in the United Nations and 
in other international organizations coincides for the most part. 

It may be argued that the provision under discussion has no bearing 
whatsoever on the problem of the concurrent competence of the United 
Nations and that of the ILO or any other specialized international organiza- 
tion on the ground that the provisions defining their competence do not 


9L. M. Goodrich and E. Hambro, op. cit., pp. 517 ff. 
10 For Kelsen’s interpretation of Art. 103 of the Charter, see his work cited supra, 
note 7, pp. 111 ff. 
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create ‘‘obligations’’ for the Contracting Parties. However, such a restric- 
tive literal interpretation would be contrary to the spirit of the provision. 
This provision actually lays down the rule of primacy of the United Na- 
tions Charter over other international instruments to which the Members 
of the United Nations are parties. In other words, the United Nations 
Charter was intended to be an over-all constitution for the whole interna- 
tional set-up as it exists at present. It was to have a definite priority 
over the constitution of the ILO, as well as those of other specialized inter- 
national organizations, irrespective of the time of their enactment and their 
coming into force, and irrespective of whether or not they have been brought 
into formal relationship with the United Nations. This does not mean 
that the provisions in the basic instruments of the specialized international 
organizations which conflict with those of the United Nations Charter have 
lost their validity and have been automatically abrogated. The wording 
of Article 103 of the Charter is clear in this respect. It states that its 
provisions shall, in case of actual conflict, ‘‘prevail’’ over the conflicting 
provisions in the basic instruments of other international organizations 
Accordingly, whenever the United Nations decides to make use of the 
powers granted to it by the provisions of the Charter, these powers shall 
be recognized by the Members of the United Nations as having precedence 
over the concurrent powers of any other international organization in 
which they participate. Applied to the problem of competence, the rule 
means that the United Nations, which has been given practically unlimited 
power to deal with social and economic matters, may, if it so wishes, take 
up any matter irrespective of the fact that it falls within the competence 
of the ILO or any other specialized international organization. 

Such is the situation in strict law. Although legally the United Nations 
ean claim competence in any matter falling within the scope of general 
welfare, in actual practice it is unlikely that it would take a course of 
action which would be clearly unreasonable and which would not take 
cognizance of the existence of international organizations which had been 
ealled into being to perform specific functions. In addition to the ILO, 
established in the peace treaties following the first World War, other 
specialized international organizations have been created in the period 
following the second World War and their number is constantly increas- 
ing. Invoking competence by the United Nations in matters falling within 
the competence of these specialized international organizations would dupli- 
eate their activities and create chaos. It would be contrary to one of the 
purposes of the United Nations expressed in Article 1, par. 4 of the 
Charter, whereby the United Nations has to serve as ‘‘a center for harmo- 
nizing the actions of nations in the attainment of . . . common goals.’’ It 
would likewise be contrary to the supplementing provision of Article 57, 
according to which the various international organizations with specialized 
responsibilities in economic, social, cultural, educational, health and re- 
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lated fields shall be brought into relationship with the United Nations for 
the purpose of codrdinating their activities. In this situation, it is reason- 
able to assume that the United Nations will limit itself to codrdinating the 
activities of the various specialized agencies, each of which is vested with 
a special function and all of which together constitute an organic whole. 

Moreover, it should not be forgotten that membership in the United 
Nations and in the specialized international organizations, although not 
identical, coincides to a considerable extent. This being so, the states 
with membership in the United Nations and in the specialized international 
organizations will be reluctant to allow the United Nations to deal with a 
matter which, even though it falls within its broadly defined competence, 
ean be more expertly dealt with by a functional organization expressly 
established for that specific purpose. A different approach to this prob- 
lem is conceivable only on the part of those Members of the United Nations 
which, as is the case of the Soviet Union, are members of only a few of the 
other international organizations. Such a situation is contrary to the 
spirit of the United Nations Charter which envisaged universal participa- 
tion by the Members of the United Nations in the subsidiary functional 
organizations. It is clearly exceptional, and since such Members are in 
the minority, it may be safely assumed that they will not be able to in- 
fluence the decisions of the Economic and Social Council or of the General 
Assembly, in which the veto power does not operate. Under these circum- 
stances, it is to be surmised that, as a general rule, an organization with 
specialized responsibilities will be allowed to deal with any matter which 
clearly falls within its competence. If the United Nations were to pursue 
a policy of encroaching upon the competence of the several organizations 
with specialized responsibilities, it would, instead of acting as a center of 
harmonizing their activities, become a disorganizing factor. Only ex- 
ceptionally could a different approach be justified, as in the case when a 
matter is considered to be of such paramount importance as to be properly 
dealt with by the United Nations itself, or when a certain matter falls 
within the scope of action of several specialized international organizations. 
The Declaration on Human Rights, adopted by the United Nations, is a 
case in point. 


b. Agreement of December 14, 1946, concluded between the United 
Nations and the ILO 


In addition to the provisions of the United Nations Charter itself, certain 
facts subsequent to the establishment of the United Nations are to be 
considered in determining the competence of the United Nations and of 
the ILO. 

Long before the establishment of the United Nations, the ILO declared 
its readiness to codperate with the international organizations which might 
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be created at the conclusion of the second World War. As far back as in 
1944, the Philadelphia Declaration pledged ‘‘the full codperation of the 
ILO with such international bodies, as may be entrusted with a share of 
responsibility’’ in. economic, social, health, education and other matters 
concerning the well-being of all peoples. Subsequently, the Paris Con- 
ference of 1945, held after the entry into force of the United Nations 
Charter, pledged, in a resolution adopted to that effect,’ the full codpera- 
tion of the ILO with the United Nations. The Conference confirmed its 
desire to enter into relationship with the United Nations on terms to be 
determined by agreement, which would permit the ILO to codperate fully 
for the ends expressed in the Charter, ‘‘while retaining the authority 
essential for the discharge of its responsibilities under the Constitution 
of the Organization and the Philadelphia Declaration.’’ Finally, on the 
oeeasion of the revision of the ILO constitution, effected at the Montreal 
Conference in 1946, a new provision was inserted in Article 12 stipulating 
that ‘‘the ILO shall codperate within the terms of [its] Constitution with 
any general international organization entrusted with the codrdination of 
the activities of public international organizations having specialized re- 
sponsibilities.”” The formula used by this provision, although not men- 
tioning the United Nations by name, clearly refers to it, since it is precisely 
the United Nations which has been entrusted with the task of codrdinating 
the activities of specialized international organizations. The pledge con- 
tained in Article 12 extends not only to the United Nations but also to other 
international organizations with specialized responsibilities. Article 12 
provides furthermore for making ‘‘appropriate arrangements for the rep- 
resentatives of public international organizations to participate without 
vote in its deliberations.’’ 

On the other hand, Articles 57 and 63 of the United Nations Charter 
provide, as already mentioned, that international organizations having wide 
responsibilities in economic, social, cultural, educational, health and re- 
lated fields should be brought into relationship with the United Nations 
through agreements negotiated with these organizations by the Economic 
and Social Council, subject to the approval of the General Assembly. 
Such organizations actually brought into relationship with the United Na- 
tions are referred to in the Charter as ‘‘specialized agencies’’ sensu stricto. 

It is on the basis of the provisions contained in the United Nations 
Charter and in the constitution of the ILO that an agreement, dated May 
30, 1946, was negotiated between the two organizations and subsequently 
approved by the General Assembly of the United Nations and the General 
Conference of the ILO. It came into force on December 14, 1946, the 
ILO thus becoming the first specialized agency within the United Nations 


11 International Labour Conference, Twenty-Ninth Session, Constitutional Questions, 
Part 1, Montreal, 1946, p. 30. 
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system. The agreement has served as a model for negotiating similar 
agreements with other specialized international organizations.” 

Although the Agreement of December 14, 1946, between the United 
Nations and the ILO formally treats the two organizations as if they had 
equal international standing, these outward appearances should not blind 
us to the fact that the ILO has lost much of its independence which it had 
heretofore. Even though, under the League of Nations system, the ILO 
was closely tied to the League, which performed various functions for it, 
actually the ILO came to occupy such an independent position that it was 
generally accepted as one of the parts of the system consisting of the League 
itself, the ILO and the Permanent Court of International Justice. In 
spite of that fact, and even though most of the functions heretofore per- 
formed by the League of Nations were transferred to it, the ILO with its 
integration into the United Nations system has been relegated to the rank 
of one of the many specialized agencies subordinate to the United Nations. 
The ILO, as well as the other specialized agencies, have to submit regular 
reports on their activities and on the steps taken to give effect to the rec- 
ommendations made by the Economie and Social Council or the General 
Assembly. The Council may communicate its observations on these re- 
ports to the General Assembly, which in turn may make further recom- 
mendations. The specialized agencies will thus be kept under constant 
pressure to follow the lead of the United Nations. 

However, it is important to point out that, insofar as the problem of 
competence is concerned, the agreement concluded between the United 
Nations and the ILO contains a provision in Article I whereby ‘‘the 
United Nations recognizes the ILO as a specialized agency responsible for 
taking such action as may be appropriate under its basic instrument for 
the accomplishment of the purposes set forth therein.’’ This provision 
constitutes implied recognition by the United Nations of the competence 
of the ILO as defined in its constitution, which amounts to a renunciation 
by the United Nations of its concurrent competence to the same extent.’* 
In addition to the arguments already referred to, the provision in question 
supplies a further legal argument that the United Nations is bound to 
respect the competence of the ILO as laid down in its constitution. 


12 J, H. E. Fried, ‘‘ Relations between the United Nations and the ILO,’’ in American 
Political Science Review, 1946. 

13 The question may be asked whether this provision, inserted in a kind of an ex- 
ecutive agreement concluded between the U.N. and the ILO, is binding upon their 
membership. It is conceivable that Members of the U.N., and particularly those Mem- 
bers of the U.N. which are not at the same time members of the ILO, may dispute the 
validity of the renunciation of U.N. competence in matters which have been assigned to 
it by the Charter in favor of the ILO (or any other specialized agency). Since such 
Members of the U.N. which are not at the same time members of the ILO are in the 
minority, however, they are not likely to succeed in invalidating the relative provision 
of the agreement by a decision taken to that effect by the U.N. Neither is it likely 
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The validity of this argument is, however, considerably weakened by the 
reservation included in Article IX of the agreement under discussion. 
This article, while granting to the ILO, in accordance with Article 96 of 
the United Nations Charter, the general authorization of the General As- 
sembly to request advisory opinions of the International Court of Justice 
on legal questions arising within the scope of its activities, expressly ex- 
empts from this authorization ‘‘questions concerning the mutual relation- 
ships of the Organization [the ILO] and the United Nations or other 
specialized agencies.’’ As a consequence, the ILO is prevented from 
bringing before the Court any issue to determine its competence with re- 
gard to the United Nations and other specialized agencies. This does not 
mean that the Court cannot under any circumstances pronounce itself on the 
issue of the competence of the ILO. The General Assembly, under Article 
96 of the United Nations Charter, always has the right to request the 
Court to give an advisory opinion on any legal question. Furthermore. 
according to an authorization given by the General Assembly to the 
Economie and Social Council on December 11, 1946, the latter may re- 
quest advisory opinions on all legal questions within the scope of its activi- 
ties, including legal questions concerning mutual relationships between 
the United Nations and the specialized agencies. This formula covers the 
issue of delineating the competence of the ILO with regard to the United 
Nations as well as to the other specialized agencies. It remains, however, 
to be seen whether the General Assembly or the Economic and Social 
Council, aware of their supremacy established by the Charter, will be 
inclined to refer the delicate issue of their competence and that of the ILO 
and other specialized agencies to the Court for an advisory opinion, and, 
assuming that such an opinion has been rendered, whether they will be 
willing to conform to it. This will ultimately depend on whether the 
states which are at the same time Members of the United Nations and of 
the ILO or other specialized agencies will throw their influence behind the 
former or the latter. 


3. Competence Conflicts between the Specialized International Organiza- 
tions 


Thus far we have been concerned with competence conflicts arising be- 
tween the United Nations and the ILO and other specialized agencies. 
The picture would be incomplete without mentioning the possibility of 
competence conflicts which may arise between the ILO and the other 
specialized international organizations. 

Although each international organization has been called into being 
for the performance of distinct and specific functions, competence con- 


that such a dispute will be submitted for an advisory opinion of the International Court 
of Justice. 
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flicts are unavoidable whenever their functions are related or overlapping. 
Competence conflicts between the specialized international organizations 
are by no means a recent phenomenon. As far as the ILO is concerned, 
such potential conflict existed in the inter-war period with regard to the 
International Institute of Agriculture in Rome. To codrdinate the activi- 
ties of these institutions a Consultative Mixed Committee was established. 
However, in the post-war period the problem assumed increased importance 
with the number of specialized international organizations steadily grow- 
ing. For example, the Food and Agriculture Organization (FAQ), the 
United Nations Educational, Scientific and Cultural Organization 
(UNESCO), and the World Health Organization (WHO) deal partially 
with problems which are either within the scope of the ILO or are of direct 
concern to it. Any attempt to solve possible competence conflicts on the 
basis of general legal abstract principles would encounter the greatest 
difficulties. It would hardly be compatible with the incontestable inten- 
tion of the Contracting Parties that the various functional organizations 
be treated on equal footing, to attach a decisive importance to the re- 
spective dates of their establishment, on the theory that obligations con- 
tracted at a later date have to be interpreted in such a way as not to con- 
flict with those contracted at an earlier date. Such reasoning, moreover, 
would not take into account the fact that the membership in the various 
organizations is not identical. Practically speaking, the only satisfactory 
solution of possible competence conflicts is by agreement between the 
organizations concerned. 

This solution is implied in the pledge of codperation contained in Article 
12 of the revised constitution of the ILO. That pledge includes not only 
any general international organization entrusted with the codrdination 
of the activities of public specialized international organizations (a formula 
which embraces the United Nations), but also the specialized organizations 
themselves in their mutual relationships. The bases of such codperation 
may be laid down in an agreement concluded between the individual fune- 
tional organizations. The conclusion of such agreements remains possible 
even after they have been brought into relationship with the United 
Nations. The admissibility of such agreements results from Article XVI 
of the Agreement concluded between the United Nations and the ILO.** 
Under the heading ‘‘Inter-Agency Agreements,’’ the Agreement expressly 
sanctions their future use, but with the proviso that the ILO must inform 


14Such agreements have been concluded by the ILO with the FAO, UNESCO, and 
WHO. A conclusion of similar agreements is contemplated with the ITO and the 
IMCO, when they are finally established. See First Report of the ILO to the United 
Nations, Vol. II, p. 393; Second Report, pp. 131, 135; Third Report, pp. 183, 188. All 
these agreements contain a stereotype provision for close codperation and consultation 
in regard to matters of common interest, for reciprocal representation and establish- 
ment of joint commissions, but do not deal expressly with the problem of solving com- 
petence conflicts. 
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the Economie and Social Council, before the conclusion of an inter-agency 
agreement, of its nature and scope, obviously for the purpose of giving the 
Council an opportunity to formulate recommendations if deemed necessary. 

However, in the case of the ILO and the many other functional organiza- 
tions brought into relationship with the United Nations, the most important 
means of solving possible competence conflicts is through recommendations 
to that effect adopted by the General Assembly or the Economic and Social 
Council in the discharge of their responsibility to codrdinate their activi- 
ties. Although the recommendations are not directly binding upon the 
specialized agencies, actually it is unlikely that they would remain un- 
heeded. In most instances, the competence conflicts may be resolved with- 
out ever being brought to the attention of the General Assembly or the 
Economie and Social Council. In this connection mention should be made 
of the Codrdination Committee established by a resolution of the Economic 
and Social Council for the purpose of discussing problems of common 
concern and ironing out differences of opinion. This committee, com- 
posed of the Secretary General of the United Nations and the executive 
heads of the specialized agencies, may be helpful in eliminating conflicts 
of competence. 


IV. JURISDICTION OF THE WorLD CourT IN DETERMINING THE 
COMPETENCE OF THE ILO 


Considering the machinery which has been evolved to solve conflicts of 


competence which may arise between the ILO and other international 
organizations, the World Court is not likely to assume the same rédle it 
had played in the past in determining the competence of the ILO. 


1. Legal Bases of Jurisdiction 


The legal bases for the jurisdiction of the World Court in cases involv- 
ing the competence of the ILO are to be found partly in the ILO constitu- 
tion itself, and partly in other provisions. 


a. Provisions of the ILO constitution pertaining to the jurisdiction of 
the World Court 


The pertinent provision of the ILO constitution is contained in Article 
37, which stipulates that: 

Any question or dispute relating to the interpretation of this Constitu- 

tion or of any subsequent Convention concluded by the Members in 


pursuance of the provisions of this Constitution shall be referred for 
decision to the Permanent Court of International Justice... . 


In the revised constitution, this provision remained unchanged except for 
the substitution of ‘‘International Court of Justice’’ for ‘‘ Permanent 
Court of International Justice.”’ 
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This provision was subject from the outset to divergent interpretations 
due to its ambiguous wording and the discrepancies between the English 
and French texts, both of which are equally authentic.*> It does not 
answer, in particular, the question whether it refers to decisions rendered 
by the Court in a contentious procedure which are binding between the 
parties concerned, or to advisory opinions, or to both decisions and advisory 
opinions. Neither does it decide the issue who should have access to the 
Court: the ILO, as such, or its individual members, or both. As the 
literal interpretation of the provision does not permit a determination of 
its scope, it becomes important to consider the intention of the authors. 
This intention seems to have been to give both the ILO and its individual 
members direct access to the Court by all available means; that is to say, 
by referring a contentious case for a decision of the Court, or by request- 
ing its advisory opinion in cases of doubt as to the legal situation. How- 
ever, such an extensive interpretation of Article 37 of the ILO constitution 
would be clearly incompatible with other pertinent provisions in other 
international instruments. 


b. Jurisdiction of the World Court under the League of Nations system 


Under the League of Nations system,’* Article 37 of the ILO constitu- 
tion had to be interpreted in conjunction with the provisions of the Cove- 
nant of the League of Nations, these provisions having, according to 
Article 20, precedence over those in other international instruments. 
Article 14 of the Covenant, in providing for the establishment of the 
Permanent Court of International Justice, stipulated that the Court, in 
addition to deciding disputes, may also give advisory opinions upon any 
dispute or question referred to it by the Council or the Assembly of the 
League of Nations. This provision, assuming its precedence over that of 
Article 37 of the ILO constitution, precluded, insofar as advisory opinions 
were concerned, a direct approach to the Court by either the ILO or its 
individual members. Both had to go through the Council or the Assembly. 
But it did not affect the right to submit disputes to the Court for a de- 
cision. Another pertinent provision to be taken into account in interpret- 
ing Article 37 of the ILO constitution was to be found in Article 34 of the 
Statute of the Permanent Court of International Justice. This article 


15 Thus, the terms in the English text ‘‘any question or dispute’’ are identical with 
those used in Art. 14 of the Covenant of the League of Nations with reference to ad- 
visory opinions, and would imply that the article under discussion had advisory opinions 
inmind. On the other hand, the term ‘‘shall be referred for a decision’’ would indicate 
a decision of the Court rendered in a contentious procedure, and not an advisory 
opinion. This latter conclusion, however, is not corroborated by the term ‘‘apprécia- 
tion’? used in the French text as equivalent to ‘‘decision’’ in the English text, which 
would point rather to an advisory opinion and not to a decision or judgment. 

16M. O. Hudson, The Permanent Court of International Justice (New York, 1934); 
G. Fischer, op. cit. 
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stipulated that only states may be parties in a dispute on which the Court 
renders a judgment, thus barring the ILO as such from seeking a decision 
of the Court. 

In the light of all the pertinent provisions, the legal situation may be 
summed up as follows: Only states could refer a dispute to the Court and 
the decision was then binding upon the parties in dispute with regard 
to the particular case decided by the Court. For advisory opinions, both 
the ILO and its individual members could approach the Court, but only 
through the Council or the Assembly with which rested the ultimate de- 
cision as to whether such an advisory opinion should be requested. Actual 
practice conformed with this legal situation, except that it was always the 
Council and not the Assembly which requested advisory opinions of the 
Court. Despite its claim that it was entitled to approach the Court, di- 
rectly, the ILO had to go for advisory opinions through the Council. The 
same was true of the members of the ILO which sometimes submitted the 
request for an advisory opinion directly to the Council without previously 
consulting the ILO. 


e. Jurisdiction of the World Court under the United Nations system 


Under the United Nations system ** the legal situation is substantially 
the same as under the League of Nations set-up. According to Article 
103 of the United Nations Charter, the Charter and the Statute of the 
International Court of Justice which is an integral part of the Charter, 
take precedence over the provisions in other international instruments, 
including those in the ILO constitution. The Charter does not affect in 
any way the validity of the clause contained in Article 37 of the ILO 
constitution which provides that any dispute which may arise in the 
future concerning the interpretation of the constitution or of a convention 
concluded on its basis should be submitted to the Court for a decision. 
The validity of that clause has been expressly recognized in Article 36 (1) 
of the Court Statute, which stipulates that the jurisdiction of the Court 
includes all cases provided for in treaties and conventions in force. As 
for advisory opinions, Article 96 of the Charter and Article 65 of the 
Statute lay down the rule that only the General Assembly or the Security 
Council has the primary right to request advisory opinions of the Court 
on legal questions. Other organs of the United Nations, and, in particu- 
lar, the specialized agencies, may request advisory opinions of the Court 
only if so authorized by the General Assembly. 

In pursuance of this provision, the General Assembly authorized the 
ILO, in Article IX of the Agreement of December 14, 1946, ‘‘to request 
advisory opinions of the International Court of Justice on legal questions 


17C. W. Jenks, ‘‘The Status of International Organizations in Relation to the Inter- 
national Court of Justice,’’ in Transactions of the Grotius Society, 1947. 
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arising within the scope of its activities.’”” Compared with the legal situ- 
ation prevailing under the League of Nations, when the ILO had to go 
through the League Council in each particular instance, the authorization 
given to the ILO by the United Nations facilitates its access to the Court 
by enabling it to approach the Court directly. It is to be assumed that 
individual members of the ILO may not go over the head of the ILO and 
ask the General Assembly or the Security Council, with whom rests the 
primary right to request advisory opinions, that such an opinion be re- 
quested in a particular case. Such a practice, which under the League of 
Nations was vigorously opposed by the ILO, would be incompatible with 
the purpose of the authorization, which was to leave with the ILO the 
decision whether or not an advisory opinion should be requested in a 
given instance and, if so, on which questions. As already pointed out, 
the authorization granted the ILO does not extend to ‘‘the mutual relation- 
ships between the Organization and the United Nations and other special- 
ized agencies.’’ This restriction is of particular importance, since it pre- 
vents the ILO from requesting advisory opinions in the field in which 
most of the possible competence conflicts are likely to occur. It does not 
preclude an advisory opinion altogether, but reserves to the General As- 
sembly the right to request an opinion. Furthermore, the Economie and 
Social Council may, on the basis of the authorization given to it by the 
General Assembly on December 14, 1946, request advisory opinions on 
all legal questions within the scope of its activities, including its relation- 
ships with the ILO and the other specialized agencies. 


2. The Jurisdiction of the World Court in Actual Practice 


As may be seen from the above analysis, the issue of the competence of 
the ILO may theoretically be referred to the Court in one of two ways. 
In the first place, states involved in a dispute over the competence of the 
ILO may, on the basis of Article 37 of the ILO constitution, submit a dis- 
pute to the Court for a decision. No such decision has ever been requested 
in the past, nor is it likely to be requested in the future. The reason for 
this is clear. The constitution of the ILO and the conventions enacted 
on its basis are multilateral treaties, and, as such, should be interpreted 
in a uniform way with regard to all member states. A decision rendered 
by the Court in a dispute between two or more states would not serve this 
purpose, for its decision would have a binding force only between the 
parties concerned (Article 59 of the Court Statute) and, at best, those 
other member states of the ILO which had intervened in accordance with 
Article 63 of the Statute. Since intervention is left to the discretion of 
each member state, the decision of the Court, apart from the improbable 
case that all member states intervened, would not be binding upon all of 
them, as is clearly desirable in the case of a multilateral treaty. Under 
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these circumstances, the advisory opinion remains the only feasible means 
by which the Court may pronounce itself on the issue of the competence of 
the ILO. Since advisory opinions may be requested only by an interna- 
tional organization, whether it be the United Nations or, within the limits 
of the authorization granted, the ILO, and not by its individual members, 
the Court in rendering its opinion may take into account the implications 
of the issue with regard to the Organization as whole as well as to all its 
members bound between themselves by a multilateral treaty. In con- 
trast to a decision, which has binding force, albeit only between the parties 
involved in a dispute, the advisory opinion has no binding force.** Actu- 
ally, however, it cannot be easily disregarded in view of the great authority 
the Court enjoys. 

It is by means of advisory opinions that in the past the Permanent 
Court of International Justice has pronounced itself on problems concern- 
ing the ILO, and in particular the problems of its competence. As already 
mentioned, out of six advisory opinions rendered by the Court, four dealt 
in a direct or indirect way with the issue of the competence of the ILO, 
establishing the principle of its unrestricted competence in social matters. 
It is not by accident that most of the advisory opinions on this matter 
were sought in the early stage of the activities of the ILO. With the ILO, 
under the League of Nations system, as the only international organization 
called upon to deal with social problems, the member states were reluctant 
to recognize its competence in matters which they considered domestic 
and exempt from international jurisdiction. They considered any at- 
tempt to regulate them by international action as an infringement on 
their sovereignty, and tried to see how far they could succeed in resisting 
the extension of international jurisdiction. Their attempts proved un- 
successful, and once the competence of the ILO was established by the 
Court, they reconciled themselves to the new situation, and the competence 
of the ILO under the League of Nations system was never challenged 
again. 

Under the United Nations system, there is even less inducement for the 
Member States to challenge the competence of the ILO, due to the radical 
environmental changes which have taken place. As already pointed out, 
the United Nations has been granted an overall competence in social and 
economic matters; in addition, several new specialized organizations, some 
of them in fields closely related to that of the ILO, have been created and 
integrated with the United Nations. These new developments necessarily 
modified the competence of the ILO, but did not create a new incentive 
to contest it. As a matter of fact, the member states of the ILO, in dis- 
puting the competence of the ILO in its early stage of activities, were 

18In spite of the clear language, some authors attribute to advisory opinions a 


binding effect to a greater or lesser extent. See on this point Hudson, op. cit., pp. 455 
ff.; Fischer, op. cit., pp. 76 ff. 
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prompted by the prospect that the matter on which the competence was 
contested might be declared as falling within their domestic jurisdiction 
and exempt from international regulation altogether. No such prospect 
exists now that the United Nations and the many functional organizations 
cover almost every conceivable field of human activity. Under these cir- 
cumstances, unless the matter is clearly within domestic jurisdiction, the 
member states will be careful in challenging the competence of the ILO 
on a given matter, particularly as it might be claimed by another fune- 
tional organization. In other words, whereas previously the member 
states were faced with the dilemma of a matter being subject either to 
international regulation, or as falling within their domestic jurisdiction, 
the problem now boils down to its being dealt with by one or another inter- 
national organization, a point which is of only minor importance to them. 
Such would be the attitude of the member states even if they were free 
to bring the issue before the Court. Actually, this is not the case, since 
questions concerning the mutual relationships between the United Nations 
and the various specialized agencies have been exempted by the General 
Assembly in the authorization given to the ILO to request an advisory 
opinion directly from the International Court of Justice. As for the 
United Nations, which alone could request an advisory opinion on this 
matter, it is unlikely to make such a request for reasons already referred 
to above. With the Court thus virtually prevented from playing a more 
significant role in determining the competence of the ILO, the various 


specialized agencies and their member states have no other choice than to 
settle their conflicting claims by way of agreement between themselves or 
by having recourse to the machinery evolved for that purpose by the United 
Nations. 


V. JURISDICTION OF THE TRIBUNAL ENVISAGED IN ART. 37 (2) OF THE 
REvIsED CONSTITUTION OF THE ILO 


Even if access to the International Court of Justice were unrestricted, 
which is not the case, many disputes concerning the competence of the 
ILO would probably never reach the Court, in view of a more expeditious 
procedure which has been provided for in paragraph 2 inserted in Article 
37 of the ILO constitution on the occasion of its revision. Following the 
pattern of similar provisions in the basic instruments of other specialized 
agencies, the newly inserted provision opens the way for the establishment 
of a tribunal to decide upon a certain type of disputes concerning the 
ILO."® Compared with the provision of paragraph 1 of Article 37, which 


189A more thorough evaluation of the new provision is not feasible as long as the 
rules concerning the appointment of the tribunal have not been elaborated by the 
Governing Body and approved by the General Conference of the ILO. According to 
available information, the establishment of such a tribunal is not being contemplated 
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establishes the jurisdiction of the Court with regard to disputes relating 
to the interpretation of the ILO constitution or of conventions concluded 
on its basis, the scope of the new provision is more limited. It empowers 
the tribunal to render decisions only on disputes or questions relating 
to the interpretation of conventions concluded under the ILO constitution. 
In spite of this restriction, however, it seems to cover indirectly the issue 
of the competence of the ILO which may arise in connection with the in- 
terpretation of a convention, as in the case when an extensive interpreta- 
tion is opposed on the ground that it would be in contradiction with the 
allegedly limited competence of the ILO. 

Unless otherwise provided in the particular convention, only the Govern- 
ing Body of the ILO and not the individual members of the ILO have 
access to the tribunal. This restrictive provision does not prevent indi- 
vidual member states from proposing that the matter in dispute be sub- 
mitted to the tribunal. The final decision rests, however, with the Govern- 
ing Body. The situation is similar to that prevailing with regard to the 
advisory opinions which may be requested from the Court only by organs 
of international organizations and not by individual members. 

The status of the tribunal is unequal to that of the International Court 
of Justice, as evidenced by the directive contained in the provision under 
discussion that ‘‘any applicable judgment or advisory opinion of the 


International Court of Justice shall be binding upon any tribunal estab- 
lished in virtue of this paragraph.’’*° The ‘‘award’’ (the term used to 


describe a decision of the tribunal) has, as in the case of an advisory 
opinion of the Court, no binding force, not to mention the unequal author- 
ity of such tribunal as compared with that of the Court. In the words of 
the provision ‘‘any award made by such a tribunal shall be circulated to 


in the near future in view of the fact that the authorization given by the U.N. General 
Assembly to the ILO enables the latter to approach the Court directly. 

20 The provision under discussion is deficient in many respects. The expression 
‘fany applicable judgment or advisory opinion’’ is rather misleading, since the de- 
cision of the Court has a binding force only between the parties involved in the dispute 
and only with regard to that particular case, and the advisory opinions of the Court 
have no binding force at all. This being so, what the provision actually had in mind 
was the applicability of the judgment or advisory opinion as a precedent. Another 
point of interest in the provision is the reference only to the judgments and advisory 
opinions of the International Court of Justice to the exclusion of those of the Permanent 
Court of International Justice. It is impossible to state whether this discrimination 
between the decisions of the two Courts is due to the realization of the authors of the 
provision that the decisions of the Permanent Court of International Justice might 
have lost their applicability even as precedents due to the radical environmental 
changes, or rather to the desire to emphasize that the International Court of Justice 
should have a clean start. Actually, there was no reason whatsoever to bind the tribunal 
in advance by any rules concerning its free evaluation of the decisions of any inter- 
national tribunal as possible precedents. The restrictive provision to that effect is 
indicative of the inferior status attributed to the tribunal. 
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the Members of the Organization and any observation which they may 
make thereon shall be brought before the Conference’’ which, at its dis- 
cretion, may accept or reject the award of the tribunal. It is needless to 
point out that the award of such a tribunal established by the ILO would 
have no authority with regard to other international organizations. 

In spite of all these limitations, it is probable that, once the rules pro- 
viding for the appointment of such a tribunal have been set forth, any 
question or dispute concerning the ILO will be brought first of all to the 
tribunal rather than to the Court. The procedure before such a tribunal 
would offer a more expeditious determination of a dispute than the far 
more formalistic and time-consuming procedure before the Court. It is 
only when the award of the tribunal proves unacceptable to the General 
Conference of the ILO, and the matter is considered of primary im- 
portance, that, within the limitations of the authorization given by the 
United Nations to the ILO, an advisory opinion of the Court may be 
sought. 


NOTES ON LEGAL QUESTIONS CONCERNING THE UNITED 
NATIONS 


By Yuen-ui Liane * 


WHO ARE THE NON-MEMBERS OF THE UNITED NATIONS? 


When the authors of the Charter of the United Nations had to reject the 
principle of universality as ‘‘an ideal toward which it was proper to aim, 
but which was not practicable to realize at once,’’* a clear line was drawn 
between the Member States of the Organization and those states which 
are not Members. However, non-member states are not entirely left out- 
side the orbit of the Charter. On the one hand, an obligation is imposed 
upon the Organization to ensure that states which are not Members of the 
United Nations ‘‘act in accordance with its principles so far as may be 
necessary for the maintenance of international peace and security.’’? On 
the other hand, non-member states are granted various rights in the field 
of international peace and security ; in particular, a non-member state may 
bring to the attention of the Security Council or of the General Assembly 
any dispute to which it is a party, if it accepts in advance, for the purposes 
of the dispute, the obligations of pacific settlement provided in the Charter.* 

Certain non-member states have been admitted to membership in the 
Organization and certain others permitted to become parties to the Statute 
of the International Court of Justice. At times, non-member states have been 
invited by the General Assembly to accede to conventions adopted under 
its auspices,* and by several United Nations organs to participate in their 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. Acknowledgment is made to Mr. Roberto Herrera for assistance 
in the preparation of the note. 

1UNCIO, Report of the Rapporteur of Committee 1/2, Doc. 1178, Vol. 7, p. 326. 

2 Article 2, paragraph 6 of the Charter. 

3 Article 35 of the Charter. See also Articles 11, 32 and 50. Mention should also be 
made of Article 93, which provides that a state which is not a Member may become a 
party to the Statute of the International Court of Justice on conditions to be determined 
in each case by the General Assembly and the Security Council. 

4It may be noted that invitations to accede to an international convention had been 
extended in a previous case to all non-member states. By resolution 211(III) of Oct. 8, 
1948, the General Assembly invited all states non-members to sign or accept the Protocol 
bringing under International Control Drugs Outside the Scope of the Convention of 
July 13, 1931. General Assembly, 3rd Sess., Pt. I, Official Records, Resolutions, p. 62. 
In pursuance of this resolution, and in accordance with the provision of General As- 
sembly resolution 54(1) (General Assembly, 1st Sess., Pt. II, Official Records, Resolu- 
tions, p. 81), the Secretary General invited the following non-member states (excepting 
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activities.» In the course of the discussions leading to these decisions by 
United Nations organs, it was often necessary to determine what commu- 
nities were to be treated as non-members. Indeed, before a community can 
be regarded as a non-member, it is important first to ascertain whether 
it is a state under international law. The Charter contains, of course, no 
provision which can serve asa guide. The purpose of the present note is to 
indicate certain criteria which have been used for determining which com- 
munities are to be treated as ‘‘non-member states’’ for some specific 
purposes. 


I. DETERMINATION OF STATEHOOD IN VARIOUS ORGANS OF THE UNITED NATIONS 
1. Applications for Membership in the United Nations 


The original Members of the United Nations are those states which partici- 
pated in the United Nations Conference on International Organization at 
San Francisco, or had previously signed the Declaration by United Nations 
of January 1, 1942.6 Membership in the United Nations is also open to 
all other peace-loving ‘‘States’’ which accept the obligations contained 
in the Charter and, ‘‘in the judgment of the Organization, are able and 
willing to carry out these obligations.’’’ To date nine states have been 


admitted ® and fifteen others have applied for membership in the Organiza- 
tion.® The reasons for which these latter applicants have not been admitted 
to the Organization go beyond the scope of this note.’° The applications 
of Austria, Ceylon, Jordan, Nepal, and the Mongolian People’s Republic, 


however, are of particular interest, for in each case it was alleged that the 


Spain) who were parties to the agreements, conventions and protocols on narcotic drugs 
concluded in 1912, 1925, 1931 and 1936: Albania, Austria, Ceylon, Bulgaria, Finland, 
Hungary, Ireland, Italy, Liechtenstein, Portugal, Rumania, San Marino and Switzerland. 

5 See the survey in O. Schachter, ‘‘The Development of International Law through 
the Legal Opinions of the United Nations Secretariat,’’ British Year Book of Interna- 
tional Law, Vol. 25 (1948), pp. 91, 115-122. When the question arose which states 
should be invited to take part in the United Nations Maritime Conference which met 
in Geneva in 1948, the Economic and Social Council by resolution 35(IV) of March 28, 
1947, requested the Secretary General to invite the following governments to partici- 
pate in the Conference: Albania, Austria, Bulgaria, Finland, Hungary, Ireland, Italy, 
Portugal, Rumania, Switzerland, Transjordan and Yemen. Economie and Social 
Council, 4th Sess., Official Records, Resolutions, p. 8. In the case of the United Nations 
Conference on Road and Motor Transport, the Economic and Social Council, by resolu- 
tion 147B (VII) of Aug. 28, 1948, instructed the Secretary General ‘‘. . . to invite to 
participate in the Conference . . . the States not members of the United Nations which 
were invited to participate in the United Nations Maritime Conference; ...’’ Eco- 
nomic and Social Council, 7th Sess., Official Records, Resolutions, p. 8. 

6 Article 3 of the Charter. 7 Article 4 of the Charter. 

8 Afghanistan, Burma, Iceland, Indonesia, Israel, Pakistan, Sweden, Thailand, Yemen. 

® Albania, Austria, Bulgaria, Ceylon, Finland, Hungary, Ireland, Italy, Jordan, Re- 
public of Korea, Korean People’s Republic, Nepal, Portugal. 

10 See this JouRNAL, Vol. 43 (1949), pp. 288-311, for a note on this question. 
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applicants were not fully independent and sovereign states; ‘* and all these 
applications failed, as they did not receive the concurrent votes of all the 
permanent members of the Security Council.’? 

When the application of the Mongolian People’s Republic was first con- 
sidered by the Committee of Admission of the Security Council in 1946, a 
number of representatives opposed the admission of the applicant on the 
ground that available information was not sufficient to show that Mongolia 
was in fact an independent state.'* Moreover, the fact that the Mongolian 
People’s Republic maintained diplomatic relations with only one country 
was mentioned as an indication that Mongolia was not yet ready to take her 
place as a member of the world community.’* On the other hand, the 
representative of Poland stated that there could be no doubt as to its 
sovereignty, since the Mongolian People’s Republic had been officially recog- 
nized by the two neighboring countries and diplomatic relations had already 
been established with one state.’® 

Similar doubts were raised with regard to Jordan (previously Trans- 
jordan). The representative of Poland wondered whether Jordan had in 
fact obtained her de jure and de facto independence, and the representative 
of the Soviet Union declared that he could not support the applicant, for 
there were no diplomatic relations between the Soviet Union and Jordan.’® 
The representative of the United Kingdom, on the other hand, recalled the 
resolution of the League of Nations of April 18, 1946, which stated that the 
Assembly welcomed the termination of the mandate status of Jordan. When 


the application of Ceylon came up for consideration in the Security Council 
in 1948, the Government of Ceylon had transmitted a letter of information 
on the independent status and democratic character of the country.’*7 The 


11 In order to be admitted to membership in the United Nations, the applicant must 
first of all fulfil the requisite conditions; one of them is that it be ‘‘a State.’’ See 
Advisory Opinion of the International Court of Justice of May 28, 1948, on Conditions 
of Admision of a State to Membership in the United Nations (I.C.J. Reports, 1949, p. 
62), this JouRNAL, Vol. 42 (1948), p. 927. 

12 Article 4, paragraph 2, of the Charter provides: ‘‘The admission of any such State 
to membership in the United Nations will be effected by a decision of the General 
Assembly upon the recommendation of the Security Council.’’ See Advisory Opinion of 
the International Court of Justice of March 3, 1950, on Competence of the General 
Assembly for the Admission of a State to the United Nations (I.C.J. Reports, 1950, p. 
10), this JourNAL, Vol. 44 (1950), p. 582. 

18 Security Council, 1st Year, 2nd Sess., Official Records, Supp. No. 4, pp. 64-67; 
ibid., 2nd Year, Spec. Supp. No. 3, pp. 8-13. 

14 The Chinese representative stated that he did not insist that ‘‘the Mongolian 
People’s Republic being a small country, must maintain diplomatic and commercial 
relations with all nations.’’ Security Council, lst Year, 2nd Sess., Official Records, 
Supp. No. 4, p. 65. 

15 Security Council, 2nd Year, Official Records, Spec. Supp. No. 3, p. 11. 

16 Jbid., Ist Year, 2nd Sess., Supp. 4, p. 70. 

17 Ibid., 3rd Year, Supp. for August, 1948, pp. 109-117. 
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representative of the United Kingdom, moreover, declared that that docu- 
ment gave ‘‘a considerable amount of information proving the full inde- 
pendence of Ceylon.’’ However, the representative of the Soviet Union 
stated that the information was insufficient and consequently submitted a 
draft resolution to postpone the consideration of Ceylon’s admission to the 
United Nations ‘‘until such time as full information on the status of the 
Government and on its constitution as well as sufficient proof that Ceylon 
is a sovereign and independent State has been received from the Govern- 
ment of Ceylon.’’*® The same objections were raised with respect to 
Nepal *® and the Committee of Admission of the Security Council adopted a 
resolution requesting the Government of Nepal to supply additional informa- 
tion concerning its sovereignty and independence.”° In the ease of Austria, 
it was asserted by some representatives that the occupation imposed such 
limitations upon her independence and sovereignty that she was regarded as 
not being qualified for membership until after the peace treaty had been 
concluded. On the other hand, the representative of the United States 
stated that the absence of the treaty did not disqualify that country from 
membership in the United Nations.*? 


2. Applications to become Parties to the Statute of the International Court 
of Justice 


As previously indicated, the Charter envisages the participation of non- 
member states in some of its activities. Under Article 93, a state which 
is not a Member may become a party to the Statute of the International 
Court of Justice ‘‘on conditions to be determined in each case by the 
General Assembly upon the recommendation of the Security Council.’’ To 
date, two non-member states have become parties to the Statute of the 
Court, namely, Switzerland and Liechtenstein.” 

The application of Switzerland did not give rise to difficulties. When 
the Chief of the Swiss Federal Political Department expressed the desire 
of the Swiss Federal Council to ascertain the conditions on which Switzer- 
land could become a party to the Statute of the International Court of 
Justice, the Security Council referred the matter to its Committee of Ex- 
perts for consideration and report.** The Committee’s report was ap- 
proved without discussion by the Security Council at its 80th meeting on 


18 Security Council, 3rd Year, Official Records, No. 105, pp. 3-22. This motion for 
postponement was defeated. A formal motion recommending Ceylon’s admission was 
rejected (nine votes in favor, two against, one of the negative votes being that of a 
permanent member). 

19 Security Council, 4th Year, Official Records, No. 39, p. 6. 

20U.N. Doe. 8/1382. 

21 Security Council Official Records, Spec. Supp. No. 3, p. 24. 

22 Switzerland became a party on July 28, 1948; Liechtenstein on March 10, 1950. 

23 Security Council, 5th Year, Official Records, 2nd Ser., No. 20, pp. 485-487. 
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November 15, 1946.74 Subsequently, the General Assembly considered and 
adopted,”> on the recommendation of its Sixth Committee, the report and 
recommendations of the Security Council.*® 

The application.of Liechtenstein, however, gave rise to discussion as to 
whether the applicant was or was not a state in international law. By a 
letter dated March 6, 1949,*7 the Government of the Principality of Liechten- 
stein expressed the desire to learn the conditions under which it could be- 
come a party to the Statute of the International Court of Justice. The 
Security Council, at its meeting on April 8, 1949, decided to refer this 
letter to its Committee of Experts for consideration and report.** During 
the discussion of the Committee’s report *° the representatives of the Soviet 
Union and of the Ukrainian Soviet Socialist Republic were of the opinion 
that under Article 93, paragraph 2, of the Charter, the parties to the 
Statute of the International Court of Justice had to be independent and 
sovereign states. In their view this article did not mean that any state, 
whatever it may be, could become a party to the International Court of 
Justice. They pointed out that apparently Liechtenstein had yielded im- 
portant parts of its sovereignty to another state. Liechtenstein did not 
have an army of its own; it did not conduct its foreign affairs inde- 
pendently, but did so only through Switzerland; it did not have its own 
currency, postal organization, telegraph administration ; and it was a mem- 
ber of a customs union with Switzerland. In view of these facts, they 
concluded that Liechtenstein was not a sovereign and independent state.°*” 
The majority of the members of the Committee maintained that Liechten- 
stein was a state in the sense of Article 93, paragraph 2, since it possessed 


24 Ibid., 1st Year, 2nd Ser., No. 22, p. 502. 

25 By resolution 91(1) of Dee. 11, 1946, the General Assembly determined the con- 
ditions on which Switzerland could become a party to the Statute of the International 
Court of Justice as follows: 

‘‘Switzerland will become a party to the Statute of the Court on the date of the 
deposit with the Secretary-General of the United Nations of an instrument, signed on 
behalf of the Government of Switzerland and ratified as may be required by the Swiss 
constitutional law, containing: (a) acceptance of the provision of the Statute of the 
International Court of Justice; (b) acceptance of all the obligations of a Member of the 
United Nations under Article 94 of the Charter; (c) an undertaking to contribute to 
the expenses of the Court such equitable amount as the General Assembly shall assess 
from time to time after consultation with the Swiss Government.’’ (General As- 
sembly, 1st Sess., Pt. II, Official Records, Resolutions, pp. 182-183.) 

26 It may be pointed out that in its report the Committee of Experts stated that the 
obligations imposed by Art. 94 of the Charter upon a Member of the United Nations 
‘‘should apply equally to non-members of the United Nations which become parties to 
the Statute and to non-parties which are allowed access to the Court.’’ See Annex to 
General Assembly resolution 91(I), ibid., p. 183. 

27U.N. Docs. 8/1298 and 8/1298/Corr. 1. 

28 Security Council, 4th Year, Official Records, No. 26, pp. 16, 17. 

29 U.N. Doe. 8/1342. 

30 Security Council, 4th Year, Official Records, No. 35, pp. 2-5. 
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all the qualifications of a state.*1 | The majority of the Security Council 
agreed with the opinion of the majority of the Committee of Experts, more- 
over, that it was all the more useful for Liechtenstein to become a party to 
the Statute of the Court, since it was a small state and the protection of the 
law was most necessary in such a case. Consequently, the Security Council 
recommended to the General Assembly that Liechtenstein be allowed to be- 
come a party to the Statute of the Court on the same terms as Switzerland.*? 

The report of the Security Council was referred by the General Assembly 
to its Sixth Committee for consideration and report. In the course of the 
deliberations on this matter, only the representative of the Byelorussian 
S.8.R. opposed the application, giving the same arguments as had been pre- 
viously made in the Security Council.** Upon the recommendation of the 
Sixth Committee, the General Assembly, by resolution 363(IV) of December 
1, 1949, approved the application of Liechtenstein to become a party to the 
Statute of the International Court of Justice.** 


3. Approval of Applications for Membership in Specialized Agencies 


Two of the agreements defining the terms on which the specialized agen- 
cies have been brought into relationship with the United Nations contain 
a special provision regarding membership in the agencies concerned.**> The 
agreement between the United Nations and the UNESCO provides in 
Article II that applications submitted by states not Members of the United 
Nations shall be immediately transmitted to the Economie and Social 
Council, which ‘‘may recommend the rejection of such applications.’’ 
Any such recommendation ‘‘shall be accepted’? by UNESCO.** The agree- 
ment with ICAO contains a similar provision. Article II provides that 
applications for membership from states, other than those provided for in 
Articles 91 and 92(a) of the Convention on International Civil Aviation 
(namely, states signatory to the Convention, states Members of the United 
Nations and states associated with them and states which remained neutral 
during the second World War), shall at once be referred to the General 


31 The representative of Egypt pointed out that Liechtenstein had a territory, a popu- 
lation, a government and that the customs union with Switzerland itself stipulated that 
the customs union is ‘‘without prejudice te the sovereign rights of the Prince of 
Liechtenstein.’’ Ibid., p. 4. 32 Ibid., p. 6. 

33 General Assembly, 4th Sess., Official Records, Sixth Committee, p. 214. 

34 Ibid., Resolutions, p. 63. 

35 The General Assembly, by resolution 50(1) of Dec. 14, 1946, approved the agree- 
ments with the ILO, UNESCO, FAO and ICAO. General Assembly, Ist Sess., Pt. II, 
Official Records, Resolutions, p. 78. By resolution 124(II) of Nov. 15, 1947, the General 
Assembly approved the agreements with WHO, UPU, ITU, Bank and Fund. General 
Assembly, 2nd Sess., Official Records, Resolutions, p. 28. 

86 Art. 2 further provides that ‘‘if within six months of the receipt of an application 
by the Council, no such recommendation has been made, the application shall be dealt 
with according to Article 2, para. 2, of the Constitution of the Organization.’’ U.N. Doe. 
A/77. 
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Assembly of the United Nations, which may within one year recommend 
rejection.*” 

UNESCO, acting in pursuance of Article II of its agreement with the 
United Nations, forwarded to the Economic and Social Council applications 
for membership in the agency from the following non-member states of the 
United Nations: Austria, Italy, Switzerland, Hungary, Monaco, Ceylon, the 
German Federal Republic, Viet-Nam and Japan.** With respect to Austria, 
Italy and Switzerland, the Council considered these applications at its 
fourth session and approved them without comment.** The application of 
Hungary was considered by the Council at its fifth session and was ap- 
proved with one dissenting vote.*° The application of Monaco brought for- 
ward the question as to whether Monaco, a ‘‘diminutive state,’’ could be- 
come a member of an international organization.*! In its resolution 137 
(VI) of February, 1948, the Economie and Social Council employed the 
standard formula of ‘‘no objection’’ in connection with the application of 
Monaco, but in addition recommended that UNESCO, in considering the 
application, should ‘‘take into account what contribution Monaco can make 
in furthering the programme of the Organization’’; it suggested, moreover, 
that UNESCO, in taking its decision, should also consider ‘‘the general 
problem of the admission of similar diminutive States.’’** The application 
of Ceylon gave rise to no difficulty.** 

ICAO has transmitted to the General Assembly, in accordance with 
Article II of its agreement with the United Nations, applications for mem- 
bership in the agency from the following states not Members of the United 
Nations: Italy, Austria and Finland. The General Assembly considered 


37 U.N. Doc. A/106. 

38 The applications of the German Federal Republic, Viet-Nam and Japan have been 
forwarded to the Economic and Social Council for consideration at its twelfth session. 
See U.N. Docs. E/1883 and E/1883/Add.1. 

39 Resolution 59(IV) of March 24, 1947, ECOSOC, 4th Sess., Official Records, Resolu- 
tions, p. 51. 

40 Economic and Social Council resolution 94(V) of July 21, 1947, ECOSOC, 5th 
Sess., Official Records, Resolutions, p. 86. For discussion of that application see 
ECOSOC, 5th Sess., Official Records, Plenary Meetings, pp. 20-21. 

41 In answer to a question on the number and importance of similar states, Mr. A. H. 
Feller (General Counsel, U.N. Secretariat) stated that it was customory to include San 
Marino, Liechtenstein and the Republic of Andorra in the same category. U.N. Doc. 
E/SR.125. 

42 ECOSOC, 6th Sess., Official Records, Resolutions, p. 46. The Third General Con- 
ference of UNESCO duly considered this matter in December, 1948, and recommended 
that the Executive Board of the Organization should consider each application for mem- 
bership from ‘‘diminutive States on its own merits, taking into particular consideration 
the legal status of the country in question.’’ Monaco was admitted to membership 
without opposition. See ECOSOC, 4th Year, 9th Sess., Official Records, Supp. 17, p. 46. 

43 Resolution 213(VIII) of Feb. 11, 1949, ECOSOC, 8th Sess., Official Records, Reso- 
lutions, p. 21. 
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these applications at its second and third sessions and recorded that it has 
no objection to the admission of the applicants to ICAO. ‘ 


CoH 


II. AccESSIONS TO THE GENOCIDE CONVENTION 


The General Assembly at its 179th plenary meeting on December 9, 1948, 
unanimously approved the Convention for the Prevention and Punishment 
of the Crime of Genocide, and proposed it for signature and ratification or 
accession in accordance with its Article XI. Under the provisions of this 
article, the Convention was open until December 31, 1949, for signature 
and after January 1, 1950, for accession ‘‘on behalf of any Member of the 
United Nations and of any non-member state to which an invitation to sign 
has been addressed by the General Assembly.’’** It therefore rested with 
the General Assembly to designate the non-member states which it wished 
to invite to become parties to the Convention. Consequently, the Secretary 
General placed this question on the provisional agenda of the fourth session 
of the General Assembly, 1949, which in turn referred it to its Sixth Com- 
mittee for consideration.*® 


Proposed Criteria to Designate the Non-Member States to which an 
Invitation Would be Sent 


In the course of the discussion three main criteria were advanced: 


(a) Non-member states which are members of specialized agencies or parties 


to the Statute of the I.C.J. 


Karly in the deliberations of the Sixth Committee on this matter the dele- 
gations of Australia and Cuba submitted a joint draft resolution,** by which 


44 Resolutions 121(II), 122(I1) of Oct. 31, and Nov. 1, 1947, respectively. General 
Assembly, 2nd Sess., Official Records, Resolutions, pp. 25-26; and resolution 203(III) 
of Nov. 1, 1948, General Assembly, 3rd Sess., Pt. I, Official Records, p. 43. In the 
course of the discussion in the Second Committee, however, the representative of the 
Soviet Union challenged Austria’s freedom of action in matters of civil aviation, pend- 
ing the conclusion of a peace treaty, but no question was raised as to whether Austria 
was or was not a state. General Assembly, 2nd Sess., Official Records, Second Com- 
mittee, pp. 91-92. 

45 General Assembly, 3rd Sess., Pt. I, Official Records, Resolutions, p. 176. 

48U.N. Docs. A/932 and A/994. The General Assembly has also referred to the 
Sixth Committee an item entitled ‘‘ Designation of non-member States to which a certi- 
fied copy of the Revised General Act of the Pacific Settlement of International 
Disputes shall be communicated by the Secretary-General for the purpose of accession 
to this Act.’’ While the problem involved was similar to the one under consideration, 
the Sixth Committee recommended to the General Assembly that it defer this item to 
a later date, in view of the fact that no State Member of the U.N. had as yet adhered 
to the Revised General Act. See General Assembly, 4th Sess., Official Records, Resolu- 
tions, 1949, p. 66. At its fifth session, in 1950, the General Assembly ‘‘ decided to defer 
until the sixth session consideration of the question.’’ Ibid., 5th Sess., Supp. 20, 
p. 75. 47 U.N. Does. A/C.6/L.99 and Corr.1. 
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they suggested sending invitations to accede to the Convention to those non- 
member states which were active members of one or more of the specialized 
agencies, or which were parties to the Statute of the International Court of 
Justice. In support of this joint draft resolution, the representative of 
Australia explained that an attempt had been made to find a criterion which 
would permit the greatest possible number of non-member states to accede 
to the Convention, on condition that they had expressed a desire to advance 
international codperation. Active membership in one or more of the special- 
ized agencies of the United Nations or the fact of being a party to the Inter- 
national Court of Justice could constitute such a criterion. As the special- 
ized agencies were closely connected with the Organization under Article 
63 of the Charter, which provided for the conclusion of agreements between 
the Economic and Social Council and the agencies concerned and thus pro- 
moted their integration within the framework of the United Nations, the 
Australian representative felt it justifiable to state that participation in the 
activities of those agencies was clear evidence of the desire of non-member 
states to advance international codperation.** 

Some delegations considered that criterion sufficiently large to avoid any 
political discussion as to which non-member states would receive invitations, 
and that such a criterion could be applied in cases other than that of ad- 
dressing invitations to adhere to the Convention on Genocide.** 

The criterion contained in the Australian-Cuban proposal was opposed 
by the representative of France, who expressed the view that it was inoppor- 
tune and premature to invite non-member states to accede to the Conven- 
tion before most Member States themselves had acceded to it. But even if 
the principle of addressing invitations to non-member states were recog- 
nized, the General Assembly should not adopt as a criterion the participation 
in one or more of the specialized agencies. He pointed out that specialized 
agencies had been established by inter-governmental agreements and were 
not organs of the United Nations. ‘‘By adopting participation in those 
agencies as a criterion,’’ he said, ‘‘the United Nations would show that it 
was unable itself to lay down the factors which should determine its choice.’’ 
Moreover, he wondered whether participation in the activities of the special- 
ized agencies represented the most valid expression of a desire to advance 
international codperation.”® 


(b) All non-member states subject to General Assembly resolutions in force 


In the course of the discussion other criteria were suggested. The repre- 
sentative of France urged the adoption of a simpler procedure, namely, to 


48 General Assembly, 4th Sess., Official Records, Sixth Committee, 208th Meeting, 


p. 450. 
49 See statements by the representatives of Belgium and the United Kingdom. [bid., 


pp. 452-453. 50 Ibid., p. 451. 
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invite all non-member states to become parties to the Convention, subject to 
the resolutions in force.*! This suggestion was supported by the repre- 
sentatives of Egypt, Lebanon and the U.S.S.R. The representative of 
Lebanon, wishing to eliminate the restrictive elements of the joint Aus- 
tralian-Cuban proposal, proposed that in the second paragraph of its pre- 
amble the words ‘‘by their participation in the activities of the United Na- 
tions’’ should be deleted, and that the whole third paragraph should be re- 
placed by the following paragraph: 


Decided to request the Secretary-General to despatch the invitations 
above-mentioned to all non-member States who had indicated or will 
indicate their desire to accede to the Convention.*? 


This criterion was opposed by the representatives of Australia and the 
United Kingdom on the ground that the adoption of so general an expres- 
sion would place the Secretary General in the very difficult position of hav- 
ing to prepare a list of all the non-member states of the world.®? Subse- 
quently, the representative of Lebanon withdrew his amendment.** 


(ec) Non-member states which had applied for membership in the United 
Nations 


The Delegation of the Soviet Union suggested a further criterion. Its 
representative in the Sixth Committee wondered what states were intended 
to be excluded if the criterion embodied in the joint Australian-Cuban 


draft resolution were adopted,®® and whether there was not a manifest de- 
sire to exclude certain states, particularly the Mongolian People’s Republic 
and the Democratic People’s Republic of Korea. He noted that the joint 
proposal mentioned the desirability of sending invitations to those non- 


51 General Assembly Resolution 39(1) of Dec. 12, 1946, on Relations of Members of 
the United Nations with Spain recommended that ‘‘the Franco Government of Spain 
be debarred from membership in international agencies established by or brought into 
relationship with the United Nations, and from participation in conferences or other 
activities which may be arranged by the United Nations, or by these agencies, until a 
new and acceptable government is formed in Spain.’’ General Assembly, Ist Sess., 
Pt. II, Official Records, Resolutions, 1946, p. 63. On November 4, 1950, by resolution 
386(V) the General Assembly resolved ‘‘to revoke the recommendation intended to 
debar Spain from membership in international agencies established by or brought into 
relationship with the United Nations.’’ General Assembly, 5th Sess., Official Records, 
Supp. No. 20, p. 16. 

52General Assembly, 4th Sess., Official Records, Sixth Committee, pp. 453-454. 

58 Ibid., pp. 452, 455. 54 Ibid., p. 456. 

55In reply, the Assistant Secretary General in charge of the Legal Department said 
that if the criterion chosen by the authors of the joint draft resolution were adopted, 
the following non-member states would not be invited: Andorra, the Republic of Korea, 
Germany, Japan, the People’s Republic of Mongolia, Nepal, the Republic of San 
Marino, and Spain. General Assembly, 4th Sess., Official Records, Sixth Committee, 
p. 454, 
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member states which, by their participation in the activities of the United 
Nations ‘‘had expressed a desire to advance international codperation.”’ 
By applying for membership in the United Nations, however, a state ex- 
pressed far more clearly its desire to advance international codperation than 
by adhering to some highly technical specialized agency. Consequently, he 
moved, as a formal amendment, the addition of the following phrase: ‘‘or 
which has applied for membership in the United Nations’’ at the end of 
the third paragraph of the joint draft resolution.*® 

This criterion was strongly opposed by some other delegations. The rep- 
resentatives of Australia and the United States pointed out that, if the 
U.S.S.R. amendment were adopted, the Secretary General would have to 
decide which of the entities that have applied for membership in the United 
Nations were in effect sovereign and independent states. Inasmuch as there 
existed a divergence of views on that point on the part of various govern- 
ments, the Secretary General would be called upon to make a very difficult 
political decision.** The Soviet amendment was rejected.** 


(d) Meaning and scope of the expression ‘‘active member”’ 


The expression ‘‘active member’’ gave rise to considerable discussion. 
The Australian-Cuban draft resolution had proposed that the Secretary 
General be requested to despatch the invitations to each non-member state 
which is an ‘‘active member’’ of one or more of the specialized agencies, or 
which is a party to the Statute of the International Court of Justice. 

Early in the debate, the Australian representative explained that the 
expression ‘‘active member’’ had been purposely introduced to exclude 
certain states whose participation in the work of two specialized agencies 
had been suspended. Thus, Spain, which had been automatically suspended 
from membership in the Universal Postal Union for ceasing its contributions 
and which had withdrawn its delegation from the International Civil Avia- 
tion Organization, could not be considered as an active member of those two 
specialized agencies.*® 

The representative of the United Kingdom, however, thought that the 
wording of the joint draft resolution restricted the criterion by limiting 
the invitations to non-member states which were active members of the 


56 Ibid., p. 458. 57 Ibid. 58 Ibid., p. 459. 

39 Ibid., pp. 450 and 452. Art. XVI of the Final Protocol of the XIIth Universal 
Postal Congress, signed in 1947, prevents Germany, Japan, Korea, Spain, Spanish 
Morocco and the Spanish Colonies from adhering to the Convention until such time as 
relations are again regularized. Spain, Spanish Morocco and the Spanish Colonies 
were restored to full membership in 1950. On May 13, 1947, the Assembly of the 
International Civil Aviation Organization voted an amendement to the constitutional 
instrument of the Organization which would enable it to expel Spain; the amendment must 
be ratified by two-thirds of the member states of the International Civil Aviation Organi- 


zation. 
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specialized agencies at the present time. To avoid such restriction, and in 
order that members which subsequently become active members of a 
specialized agency should be invited to adhere to the Convention, he pro- 
posed to add the words ‘‘which is or may become hereafter an’’ before the 
words ‘‘active member.’’®° This amendment was made with the under- 
standing that the expression ‘‘non-member states’’ meant ‘‘sovereign, com- 
pletely independent States, responsible for their foreign relations.’’ *! 

The representatives of France and the U.S.S.R., on the other hand, were 
of the opinion that the expression ‘‘active member’’ as further qualified by 
the representative of the United Kingdom amounted to giving carte blanche 
to the specialized agencies to decide which states should be invited to accede 
to the Convention, because it would be the responsible organs of the special- 
ized agencies themselves which would determine the time at which the ex- 
clusion of Japan, Germany and Spain would cease. Moreover, a legal 
definition of the word ‘‘active’’ was difficult as there were not, to their 
knowledge, two categories of membership in the specialized agencies.*2 Con- 
sequently, the representative of France proposed to set a definite time-limit 
in order to restrict the invitations to those non-members which were ‘‘ac- 
tive’? members of specialized agencies on December 1, 1949. By way of 
clarification, the Assistant Secretary General in charge of the Legal Depart- 
ment stated that the non-member states which would be considered ‘‘ active 
members’’ of specialized agencies as of December 1, 1949, were: Albania, 
Austria, Bulgaria, Ceylon, Finland, Hungary, Ireland, Italy, the Hashemite 
Kingdom of Jordan, Republic of Korea, Monaco, Portugal, Rumania, and 
Switzerland. He added that thus Liechtenstein would automatically be ex- 
cluded from participation, because it would not yet have become a party to 
the Statute of the International Court of Justice; and also Indonesia,* 
because it might not be possible for it to deposit its instrument of ratification 
with the Food and Agriculture Organization within that time. The repre- 
sentative of France thereupon changed the proposed time-limit to January 
1,1950.6* The French amendment was not accepted by the Committee. 

As the discussion neared an end, the main issue was whether the Sixth 
Committee wished to retain the word ‘‘active.’’ Upon a motion by Lebanon, 
the Sixth Committee decided to delete the word ‘‘active.’’ As it was felt 
that Germany, Japan and Spain might have to be invited if the word 


6° General Assembly, 4th Sess., Official Records, Sixth Committee, p. 455. The repre- 
sentatives of Australia and Cuba accepted this suggestion. Ibid., p. 454. As the 
words ‘‘or may become’’ might be interpreted as ‘‘has the right to become,’’ the 
representative of the United Kingdom proposed the addition of ‘‘hereafter become.’’ 
Ibid., p. 456. 

1 Tbid., p. 455. 62 Ibid., pp. 454, 457. 

6$ Subsequently, on Sept. 28, 1950, by a resolution adopted at its 289th plenary meet- 
ing, the General Assembly, upon the recommendation of the Security Council, admitted 
the Republic of Indonesia to membership in the United Nations. U.N. Doe. A/1407. 

% General Assembly, 4th Sess., Official Records, Sixth Committee, p. 456. 
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‘*active’’ was deleted from the text, the Sixth Committee subsequently de- 
cided to reconsider the question and finally the word ‘‘active’’ was retained. 
The joint draft resolution as a whole was adopted by the Sixth Committee * 
and subsequently by the General Assembly. 


Non-Member States Invited to Accede to the Genocide Convention 


In pursuance of General Assembly resolution referred to above, the Secre- 
tary General on December 6, 1949, addressed an invitation to accede to the 
Convention to the following non-member states: Austria, Bulgaria, Ceylon, 
Finland, Hungary, Ireland, Italy, the Hashemite Kingdom of Jordan, the 
Republic of Korea, Monaco, Portugal, Rumania, and Switzerland. 

On November 28, 1949, the United States of Indonesia, and on November 
27, 1950, the Federal Republic of Germany, deposited their instruments 
of acceptance of the Constitution of FAO. On March 10, 1950, the Secre- 
tary General received the declaration of Liechtenstein to become a party 
to the Statute of the International Court of Justice. And, finally, on 
May 17, 1950, Cambodia, Laos and Viet-Nam deposited their instruments 
of acceptance of the Constitution of the WHO. Consequently, the Secretary 
General addressed to the United States of Indonesia on March 27, 1950, to 
Liechtenstein on April 10, 1950, to Cambodia, Laos and Viet-Nam on May 
31, 1950, and to the Federal Republic of Germany on December 20, 1950, 
invitations to accede to the Convention on Genocide.® 


65 Ibid., pp. 458-462. 66 Ibid., Plenary Meetings, p. 497. 

67 As this Note goes to press the following new developments have occurred: On Feb. 
20-23, 1951, the Trusteeship Council adopted new rules of procedure granting to Italy 
the right ‘‘to designate a representative who may be present at all sessions of the 
Trusteeship Council and who may participate without vote in the deliberations relating 
specifically to the Trust Territory of Somaliland under Italian administration’’ and ‘‘in 
the deliberations of the Council on general questions relating to the operation of the 
International Trusteeship System.’’ At the same time the Trusteeship Council decided 
to request the General Assembly to examine at its sixth session the question of a fuller 
participation of Italy in the work of the Trusteeship Council. U.N. Does. T/847 and 
T/848. 

On March 14, 1951, the Economie and Social Council approved the applications for 
membership in the UNESCO of the following countries: German Federal Republic, Japan, 
Viet-Nam, Laos and Cambodia. Journal of the United Nations No. 55 (March 15, 
1951), p. 5. 

On March 16, 1951, the Economie and Social Council adopted a resolution declaring 
that the German Federal Republic and Monaco may accede to the Convention on Road 
Traffic. Idem, No. 57 (March 19, 1951), p. 10. 


EDITORIAL COMMENT 


LIBERAL AND TOTALITARIAN ATTITUDES CONCERNING INTERNATIONAL 
LAW AND ORGANIZATION 


By general admission these are difficult. and dangerous days for interna- 
tional law and international organization. Not for all international law, 
indeed—for certain branches thereof are developing very vigorously—but 
for some of the older branches of the law and for some of its basic theoretical 
aspects. Not for international organization as such—there could be little 
doubt concerning its general value or its viability—or concerning the older 
type of special international agency, but concerning the omnibus organiza- 
tion of the type of the United Nations, especially in respect of the attempt 
to provide peace and security by community enforcement action. 

Is it possible to discover any one main source of these dangers apart from 
the many difficulties naturally inherent in international relations, co- 
operation, organization, and the law that enshrines them? It is believed 
that this is possible, and that it may help, in the effort to arrest and reverse 
the current disintegration, to point them out tentatively. 

The most dangerous threat to international law and organization existing 
today appears to stem from two groups of people—lay citizens, officials, 
organizations (national and international )—who in many other ways would 
appear to be found at opposite poles of the social and political spectrum. 
They may be designated hypothetically as the liberals and the totalitarians. 
They require, however, some further identification. 

The liberals should be, by etymology and by tradition, the devotees of 
freedom—freedom of thought, word, and action—deriving from the revolu- 
tions of the sixteenth, seventeenth and eighteenth centuries. Actually, in 
their late nineteenth and early twentieth-century incarnation, they are, to 
judge strictly by the current usage of the word, humanitarians, many of 
them very prosperous and philanthropic persons, stemming from the great 
humanitarian movement, mainly English in origin and development, of the 
same period. Their chief aim has been alleviation of the sufferings of those 
human beings who for one reason or another—the reason being irrelevant 
in the heart of the humanitarian—lack health, food, clothing, or other of the 
essentials of decent life. And the humanitarians, when they consider the 
matter, attribute these sufferings, which they feel impelled to remedy, to that 
free economic system which has also been described as liberalism! The im- 
plication concerning the liberal’s opinion of human equality is very interest- 
ing. This leads them, somewhat paradoxically, to sympathize with the 
totalitarians, who also profess to aim at the alleviation of the lot of the 
masses by abolishing liberalism ! 

The totalitarians, on their side, have, of course, simply laid hold of a 
device or a technique which has nothing to do with any particular subject- 
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matter content. Its essence consists of a denial of freedom and individual- 
ism in favor of complete group control. It is a technique which might be 
employed for the promotion of a religious creed or any economic interest, 
proletarian or plutocratic, or any other aim. It is actually employed by 
devotees of Marxian Communism—protagonists of the needy masses—but 
it has been employed by German National Socialism, Italian Fascism, and 
numerous other institutions or movements which shall be nameless here. 
The aims of the totalitarians sometimes appear to resemble the altruistic 
aims of the ‘‘liberals,’’ but for the most part appear to be, on the contrary, 
decidedly selfish in character. 

What has all this to do with international law and organization? Just 
this: Both the ‘‘liberals’’ or humanitarians, and the totalitarians, for some- 
what diverse reasons, attack those principles, institutions, and procedures 
which seem to hold the greatest promise for the development of international 
justice, law, order, security, and peace. Of course the ‘‘liberals’’ and the 
totalitarians have inevitably been compelled to devote some attention to 
the problem of international relations because of its involvement with all 
questions of social welfare. It is the tragedy of our time that the most 
serious opposition to world peace and justice comes from both the most 
vicious and the most righteous of sources. 

Thus the humanitarians support the totalitarians (Communists, in the 
main, today) in criticism of capitalism and imperialism. They are also, in 
large numbers, pacifists, and as such oppose military action (either pre- 
ventive, or sanctions, or even defense) against aggression. They question 
the validity of this last category and even feel some doubts about interna- 
tional law and administration, as being too closely identified with the re- 
gime of nationalism and war. Of course not all ‘‘liberals’’ or humanitarians 
are pacifists, and for that matter not all ‘‘pacifists’’ are pacifists, but the 
situation remains substantially as described. 

The Communists, in their turn, oppose international organization, law, 
and administration as tools of capitalist imperialism. This is in part 
merely the application of orthodox Marxism; in part it is the emotional 
reaction of individuals who feel themselves to be cheated of their just de- 
serts. Contemporary psychology would indicate that it is, however, not 
lack of capacity so much as lack of motivation—especially social motivation 
—which explains the state of affairs respecting the ‘‘underprivileged.”’ 

The result is that international law, international organization, and inter- 
national administration are opposed by the totalitarian opponents of indi- 
vidualistic capitalism on the ground that they are but tools of the imperial- 
ists, while they are sabotaged, at the very least, by the ‘‘liberals’’ because 
they are too closely associated with economic inequality, exploitation (na- 
tional and international), and war. It is quite probable that the totali- 
tarians—today the so-called Communists, although their dangerous char- 
acter flows not so much from their attitude on strictly economic matters 
concerning capitalist and proletarian as from their technique of dictator- 


EDITORIAL COMMENT 329 


ship, especially in the international sphere—are far more dangerous than 
the ‘‘liberals,’’ but it seems regrettable that this unholy alliance should 
exist. 

Finally we may ask for a verdict on the ‘‘liberal’’-totalitarian attitude— 
frankly admitting that we desire international peace and justice and be- 
lieve that international law and organization are essential to these ends— 
and for a tentative formula of procedure for the immediate future. Now 
the principal defect of the opposition to international law and order ap- 
pears to reside in its oversimplicity. International law is not always per- 
fect and at times should be modified or put aside or defied—this is true of 
all law—in the interests of peace and justice. International organization 
and administration are very defective and should be supported and em- 
ployed with discretion. But any dogmatic and complete opposition to the 
national state, international law and organization, and peace and order, 
based on international authority, whether for partisan purposes employ- 
ing totalitarian techniques or for ‘‘liberal’’ humanitarian purposes, seems 
too simple to correspond with reality and contrary to the welfare of the 
international community and of humanity. 

What can be done about this situation? The countries—peoples and 
governments—remaining faithful to the principles of liberty, law and 
order based on voluntary agreement, justice and peace, must remain strong 
and outlast the totalitarian adventure. Everything possible must be done 
to demonstrate the value of world-wide understanding and codperation— 
through law and organization—again on a basis of mutual consent. To 
this outcome the ‘‘liberals’’ might—perhaps, may—be expected to lend 
their support. Perhaps the totalitarian international anarchists may yet 
be convinced of the futility of their effort. 

B. PoTrer 


INTERNATIONAL LAW BY ANALOGY 


Some years ago at an annual meeting of the American Society of Inter- 
national Law, as this writer recalls, there was a discussion from the floor 
as to cases decided by the United States Supreme Court concerning river 
boundaries between States of this Union. The opinion was voiced tenta- 
tively that this Court perhaps no longer applies international law in such 
cases and that perhaps the maxim ‘‘International law is a part of the 
law of the land”’ is in decline. Such and similar opinions, it is submitted, 
are based on two theoretical errors and it is the purpose of this paper to 
clarify them. 

The first error has to do with the legal significance of the quoted maxim 
which, it is said, is typical of the Common Law.’ That international law, 


1See on this problem: Blackstone, Commentaries upon the Laws of England, Bk. 
IV, Ch. 5; J. B. Moore, A Digest of International Law (Washington, 1906), Vol. I, 
pp. 9-11; Picciotto, The Relation of International Law to the Laws of England and 
of the United States (1915); H. Lauterpacht, ‘‘Is International Law a Part of the 
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to its full extent, is a part of the law of England and of the United States, 
has been stated frequently by English and American judges.” There are, 
further, Article VI, clause 2 of the Constitution of the United States and 
articles in recent European constitutions. 

Where such municipal rules are in force, international law can thus far 
be directly and immediately applied by national courts. But even under 
such an hypothesis, the international and municipal validity need not neces- 
sarily coincide. For instance, treaties may need, in addition to their com- 
ing into force in international law, internal promulgation. There is, 
further, in this country the important distinction between self-executing 
treaties and treaties requiring legislation.* Finally, a treaty does not 
prevail over a later Federal statute.° 

Naturally, even under such rules of municipal law, it must be the question 
of a true norm of international law, not, for instance, of recommendations 
by international organizations, a declaration which is not legally binding, 
a statement by the International Law Commission, or even clauses in 
treaties, where these clauses do not constitute legally binding norms, but 
merely ethical considerations or political programs for the future. The 
often voiced opinion that British Prize Courts are ‘‘courts of international 
law’’ is, of course, theoretically untenable. These courts are courts of 
His Britannic Majesty and are, as was fully recognized in the case of The 
Zamora, bound by a British Act of Parliament, even if it is not in con- 


formity with international law. Municipal law can naturally go further, as 
the norms of the American and some European constitutions do. Under 
Swiss law the rules of international treaties to which Switzerland is a 


Law of England?’’ (Grotius Society Transactions, Vol. 25, pp. 51-88) ; E. D. Dickinson 
in this JouRNAL, Vol. 26 (1932), pp. 239-260; Walz, Volkerrecht und staatliches Recht 
(1933); Oppenheim-Lauterpacht, International Law, Vol. I (7th ed., London, 1948), 
pp. 37-44. 

2See the Earl of Mansfield in Triquet v. Bath (1764), 3 Barrows 1478; Respublica 
v. DeLongchamps (1784), 1 Dallas 111; Marshall, C. J., in The Nereide (1815), 9 
Cranch 388; Lord Campbell, C. J., in Magdalena Steam Navigation Co. v. Martin 
(1859), 2 Ellis and Ellis 94; Turner, L. J., in Emperor of Austria v. Day and 
Kossuth (1861), Great Britain, High Court of Chancery, 2 Gilfard 621; Lord Aiver- 
stone, C. J., in West Rand Central Gold Mining Co. v. The King, [1905] 2 K. B. 391. 

3 Weimar Constitution, 1919, Art. 4; Austrian Constitutions, 1920, Art. 9, 1934, 
Art. 9; Spanish Constitution, 1931, Art. 9. See also the present so-called Bonn Consti- 
tution (Grundgesetz). 

4 See Marshall, C. J., in Foster and Elam v. Neilson (1829), 2 Peters 253; Robertson 
v. General Electrie Co. (1929), 32 F. (2d) 495. 

5 See Hooper v. U. 8. (1887), 22 Ct. Cl. 408. 

6 That is why the decision in Sei Fujii v. State of California (Calif. Dist. Ct. App. 
2nd Dist. April 24, 1950) is doubly attackable: The corresponding clauses of the United 
Nations Charter are not self-executory, nor do they constitute legally binding norms. 
See Manley O. Hudson in this Journal, Vol. 44 (1950), pp. 542-548, 
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party prevail not only over cantonal law but even over later Swiss Federal 
laws which are in contradiction to international law.’ 

‘‘The doctrine that international law is a part of the law of the land,”’ 
writes Lauterpacht,® ‘‘is a rule of law.’’ That is correct insofar as this 
rule is a norm of municipal law; but it is not a norm of international law. 
The latter binds the states legally to execute and enforce rules of general 
and particular international law binding upon them. But it delegates to 
the sovereign states the competence to do so according to their discretion. 
They can enact such municipal law, but it is equally in conformity with 
international law if they choose to ‘‘transform’’* the norms of interna- 
tional law into municipal law in each single case. 

Lauterpacht further states correctly that the maxim that international 
law is a part of the law of the land must not be confused with the issue of 
the supremacy of international law. But if he continues that one may 
assert the first, but deny the second proposition, we would rather emphasize 
exactly the contrary. International law does not bind the states to 
have a municipal law of the ‘‘part of the law of the land’’ type. But 
whether a state has such municipal law or not, the norms of international 
law are always and, by their very nature, intrinsically superior to municipal 
law. Whatever the municipal law of a state may be, violation of the su- 
perior norms of international law, whether by its legislative, administra- 
tive or judicial organs—even if the latter are under a legal duty to apply 
municipal law which is in contradiction to international law—always 
makes the state internationally responsible. It is of the greatest importance 
to distinguish clearly between a municipal norm of the ‘‘ part of the law of 
the land type’’ and the clear supra-statal validity of international law, 
regardless of the contents of municipal law.’® 

The second theoretical error in the discussion, quoted at the beginning, 
is of an entirely different nature. In most discussions and treatments of 
‘international law in national courts,’’ certain decisions by the United 
States Supreme Court in conflicts between States of this Union are quoted 
simply as applications of international law.‘' The Supreme Court has, 

7 Paul Guggenheim, Lehrbuch des Vélkerrechts (Basel, 1948), Vol. I, pp. 34, 35. 

8In Oppenheim-Lauterpacht, op. cit., Vol. I, p. 44. 

9H. Kelsen, ‘‘La transformation du droit international en droit interne,’’ Revue 
Générale de Droit International Public, 1936, pp. 5 ff. 

10 This distincfion is now brought out with the utmost clarity by A. Verdross, 
Volkerrecht (Vienna, 1950), pp. 65-66. 

11 See Charles K. Burdick’s paper ‘‘ Decisions of National Tribunals’’ and discussion 
in Proceedings of the 5th Conference of Teachers of International Law and Related 
Subjects, Washington, 1933, pp. 162-166, 172 ff. See also the Digests of International 
Law by Moore and Hackworth, the treatise by Oppenheim-Lauterpacht. On the sub- 
ject of international law in national courts, see in general: D. Anzilotti, Il diritto 
internazionale nei giudizi interni (1905); James Brown Scott, Judicial Settlement of 
Controversies between States of the American Union (1918); H. A. Smith, The Ameri- 
can Supreme Court as an International Tribunal (1921); Ruth D. Masters, International 
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indeed, often applied rules of international law in controversies between 
States of this Union; the same has been done by the German Staats- 
gerichtshof in controversies between member States and by the Swiss Fed- 
eral Tribunal in conflicts between the Cantons,’ as, e.g., in determining the 
mountain borderline between the Cantons of St. Gallen and Appenzell. 
Rules of international law have been applied here, in Germany and Switzer- 
land, in controversies between member States, concerning bays,’* diversion 
of water and utilization of rivers and lakes,'* nuisances,'* river boundaries,'® 
problems of accretion and avulsion,’* jurisdiction,'* boundaries (prescrip- 
tion) *® navigation, state succession.*® American cases abound. 

But in order to gain a theoretically correct insight into this type of appli- 
cation of international law it is necessary first, to consider that the sovereign 


Law in National Courts (1932). It seems also that Prof. Willard B. Cowles, in his 1950 
lectures on the application of international law within federal states at the Hague 
Academy of International Law, taught that international law as such is applicable in 
the relations between non-sovereign parts of federal states, and even to provinces and 
municipalities. 

12 On Swiss cases see Guggenheim, op. cit., Vol. I, p. 34, note 33. 

13 See Louisiana v. Mississippi, 202 U. S. 1; Michigan v. Wisconsin (1926), 270 U. 8. 
295; Wisconsin v. Michigan (1935), 295 U. S. 455; decision of the German Staats 
gerichtshof of July, 1928, in the controversy between Liibeck and Mecklenburg: 
Schwerin (Annual Digest 1927-28, case No. 88). 

14See Kansas v. Colorado (1907), 206 U. S. 46 (Arkansas River); Wyoming 
Colorado (1922), 259 U. 8. 419, and (1936), 298 U. 8.573 (Laramie River) ; Connecticut 
v. Massachusetts (1931), 282 U. S. 660 (Ware and Swift Rivers); New Jersey v. New 
York (1931), 283 U. 8. 336 (Delaware River) ; Washington v. Oregon (1936), 297 U. 8. 
517 (Walla Walla River) ; Wisconsin v. Illinois (1929), 278 U. S. 367, (1930), 281 U.S. 
179, (1933), 289 U. S. 395 (diversion of the waters of Lake Michigan); decision of the 
German Staatsgerichtshof between Baden and Wiirttemberg of June 19, 1927 (use of the 
Danube). 

15 Missouri v. Illinois (1906), 200 U. 8. 496; New Jersey v. City of New York (1931), 
283 U. 8. 473. 

16 Iowa v. Illinois (1893), 147 U. 8. 1; Louisiana v. Mississippi (1906), 202 U. 8. 1; 
Indiana v. Kentucky (1890), 136 U. 8S. 479; Nebraska v. Iowa (1892), 143 U. S. 359; 
Washington v. Oregon (1908), 211 U. S. 127, and (1909), 214 U. S. 205; Arkansas v. 
Tennessee (1918), 246 U. S. 158; Arkansas v. Mississippi (1919), 250 U. S. 39; 
Oklahoma v. Texas (1920), 252 U. 8. 372, and (1923), 260 U. S. 606; Minnesota v. 
Wisconsin (1920), 252 U. S. 273; Georgia v. South Carolina (1922), 257 U. S. 516; 
New Mexico v. Texas (1927), 275 U. 8S. 279; Vermont v. New Hampshire (1933), 289 
U. 8. 593; New Jersey v. Delaware (1934), 291 U. S. 361. 

17 See Nebraska v. Iowa (1892), 143 U. S. 359; Louisiana v. Mississippi (1931), 282 
U. 8. 458; Jraolo v. Province of Buenos Aires, Supreme Court of Argentina (Annual 
Digest 1919-1922, case No. 62). 

18 See Central Railroad Co. v. Jersey City (1908), 209 U. S. 473. 

19 See Rhode Island v. Massachusetts (1838), 12 Peters 657; Virginia v. Tennessee 
(1893), 148 U. S. 503; Louisiana v. Mississippi (1906), 202 U. S. 1, and (1931), 282 U. 8. 
458; Maryland v. West Virginia (1910), 217 U. 8. 1; Arkansas v. Tennessee (1918), 246 
U. 8. 158; Arkansas v. Mississippi (1919), 250 U. S. 39; Michigan v. Wisconsin (1926), 
270 U. S. 295. 

20 Virginia v. West Virginia (1911), 220 U. S. 1; (1918), 246 U. S. 568. 
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states, although they are no longer the only persons in international law, 
are still the most important, permanent, and full persons in international 
law and, at the same time, its creators. In this sense, the Permanent Court 
of International Justice ** could say, although not absolutely correctly, that 
‘‘international law governs relations between independent States.’’ One 
must distinguish, in the terminology of this writer,?* between ‘‘States in the 
sense of international law’’ and ‘‘States in the sense of municipal law.’’ 
Member States of a Federal State are, generally speaking, not states in the 
sense of international law,?* although they may have a partial personality in 
international law, which is, naturally, derived from international, not from 
municipal, constitutional law.2* But the member States of this Union, as 
well as the Cantons of Switzerland, are merely ‘‘States in the sense of 
municipal law,’’ and not sovereign states.** This correct insight is often 
expressed in decisions of the United States Supreme Court.?® The legal 
relations between the States of this Union or the Cantons of Switzerland do 
not belong to international, but to ‘‘interstate’’ or ‘‘intercantonal,’’ 1.e., 
national law. 

The norms of international law concerning international rivers apply, by 
the supremacy of international law, only to international rivers which flow 
through or form the boundary between two or more independent states. 
But the rivers involved in these interstate cases, like the Arkansas, Colorado, 
Laramie Rivers, are, unlike the Rio Grande, not international, but ‘‘inter- 


21In the S. S. Lotus Case, P.C.I.J., Series A, No. 10, Sept. 7, 1927, pp. 16, 18. 

22 Josef L. Kunz, Die Staatenverbindungen (Stuttgart, 1929). 

23 They are not members of the international community; that is why the federal state 
alone is internationally responsible for them; that is why they enjoy no immunity in 
foreign courts (State of Ceara (a member State of Brazil) v. Dorr, France, Cour de 
Cassation, 1932, Recueil Dalloz, 1933, p. 196). The U. S. Supreme Court decision in 
Monaco v. Mississippi (1934), 292 U. S. 573, is based on American constitutional, not 
on international law. 

24See now Byelorussia and the Ukraine. Treaties can, of course, confer a limited 
international personality even on a territorial entity which is not a state and is not 
independent and self-governing, such as the proposed Free Territory of Trieste (See 
Jos. L. Kunz in The Western Political Quarterly, Vol. I, No. 2 (1948), pp. 99-112). 

25 That they are often called ‘‘sovereign’’ means sovereignty in the sense of the 
Constitution of the United States, not sovereignty in the sense of international law. 

26 Thus, Justice Holmes, in Missouri v. Illinois (1905), distinguished between ‘‘ inter- 
national’’ and ‘‘interstate law.’’ Justice Cardozo, in New Jersey v. Delaware (1934), 
said of the rule of the ‘‘thalweg’’ that ‘‘such considerations have less importance for 
states united under a general government than for States wholly independent.’’ Justice 
Field, in Iowa v. Illinois (1893), spoke of the application in this interstate controversy 
‘fof the same rule when a navigable river constitutes the boundary between two inde- 
pendent States,’’ and added that ‘‘the reasons and necessity of the rule of international 
law may not be as urgent in this country where neighboring States are under the same 
general government.’’ In New Jersey v. New York (1931), the Court held: ‘‘ Different 
considerations come in when we are dealing with independent sovereigns. . . . In a less 
degree, perhaps, the same is true of the quasi-sovereignties bound together in the 
Union’’ (Italics supplied). 
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state’’ rivers.*’ International law, of course, raises no objection to the ap- 
plication of international rules to interstate conflicts or to interstate rivers. 
In Wisconsin v. Michigan (1935) Justice Butler stated that ‘‘principles of 
international law apply also to boundaries between States constituting the 
United States.’’ But it must be understood that, if they do, they apply by 
force of municipal, not international law. This legal situation fully justifies 
the fact that the United States Supreme Court in these cases sometimes ap- 
plies rules which, as to their contents, are identical with the corresponding 
norms of international law, and sometimes does not, but applies common 
law, statutory law, local customary law, interstate agreements, long usage 
or acquiescence.** In Iowa v. Illinois (1893) Justice Field stated that the 
rules of international law ‘‘ will be held to obtain, unless changed by statute 
or usage.’’ 

We must distinguish between what this writer, for purposes of theoretical 
clarification, would call genuine international law and international law by 
analogy. The application of international norms in these interstate cases 
is neither a duty imposed by international law, nor has it anything to do 
with the municipal ‘‘part of the law of the land’’ rule which envisages 
only genuine international law. It is purely a matter of municipal law to 
apply in such eases international law by analogy.” 

Such international law by analogy appears also in other fields. Genuine 
international law binds the states to grant to diplomatic agents the immuni- 
ties prescribed by international rules. But the states are free to grant the 


same privileges by analogy to inter-imperial delegates who are not diplo- 
matic agents in the sense of international law.*° 

The two theoretical clarifications here given—distinction between the 
municipal character of the ‘‘part of the law of the land’’ rule and the 
always existing supremacy of international law on the one hand, and the 


27 Thus, Justice Van Devanter, in Wyoming v. Colorado (1922), spoke of the Laramie 
River correctly as an ‘‘interstate stream.’’ 

28 It depends on the case. In Wyoming v. Colorado (1922), not international law, 
but the local ‘‘doctrine of appropriation,’’ shared by both States, was applied. But 
see Kansas v. Colorado (1907), where Colorado had the appropriation, but Kansas the 
common law system; or Connecticut v. Massachusetts (1937), where both States had the 
common law system. See also the ‘‘Colorado River Compact’’ of 1922. In Central 
Railroad Co. v. Jersey City (1908) Justice Holmes applied no international law, but an 
agreement and statutory law. 

29 Guggenheim (op. cit., Vol. I, p. 344, note 38) correctly states that the Swiss 
Federal Tribunal applies to intercantonal cases international law ‘‘in analoger 
Weise.’’ 

30 ‘Representatives which Great Britain and the Dominions send to one another as 
High Commissioners do not enjoy diplomatic status’? (Oppenheim-Lauterpacht, op. 
cit., Vol. I, p. 692). But ‘‘the Finance Acts of 1923 and 1928 confer upon High Com- 
missioners of the Dominions and India ... the same immunity from income tax, 
super tax and land tax as is enjoyed by the accredited ministers of a foreign State’’ 
(idem, note 5, pp. 692-693). 
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distinction between genuine international law and international law by 
analogy, on the other—are by no means, as some would believe, a conse- 
quence of the theoretical construction known as the ‘‘dualistic doctrine.’’ 
The latter is certainly untenable, because it is unable to construe posi- 
tive international law as superior to national law. Only the monistic 
doctrine of the supremacy of international law is correct, for the sole 
reason that it alone is able to furnish a construction in conformity with the 
positive international law actually in force. But it is a theoretical con- 
struction of positive international law, not an a priori natural law 
hypothesis, out of which rules of positive international law could be gained 
by mere logical deduction. What the rules of positive international law 
at a given time are, can only be found by its analysis. 

Such analysis clearly shows that present-day positive international law 
does not prescribe that the states must have a ‘‘ part of the law of the land”’ 
norm—although such municipal norm is welcome, convenient and bene- 
ficial ; on the other hand, international law is always, and regardless of the 
eontents of municipal law, superior to the national legal orders. Such 
analysis further shows that, like every legal rule, the rules of international 
law have a certain temporal, personal, territorial and material sphere of 
validity ; they are binding upon the sovereign states and superior to na- 
tional law. The sovereign states may also apply international law rules 
beyond their spheres of validity. But this is a matter of municipal law. 
If the states do so, they do not apply genuine international law, but apply 
international law merely by analogy. 

JoseF L. Kunz 


THE FOURTH MEETING OF CONSULTATION OF MINISTERS OF FOREIGN AFFAIRS 


The outstanding characteristic of the Union of American Republics, now 
provisionally designated as the Organization of American States, is that 
it has developed by slow stages, widening step by step the scope of its 
activities and adjusting its organization to the needs of the conditions pre- 


sented. For more than a half-century the ‘‘International Union,’’ estab- 
lished in 1890 along the lines of the Universal Postal Union and other 
similar groups created for a specific purpose, pursued its objectives on the 
basis of successive resolutions of inter-American conferences without the 
need of resorting to formal treaty obligations. An effort was made in 
1928, at Habana, to establish the Union upon more strictly legal founda- 
tions, but the failure of the American States to ratify the convention did 
not in any way impede the functioning of the existing system. Only in 
1948 were the relations of the American States reduced to the terms of a 
formal Charter, which is still only in effect provisionally by virtue of a 
resolution of the Bogota Conference.’ 


1Ten states have now (March 16) deposited their ratifications of the Charter, four 
more being needed to meet the requirement of two-thirds. 
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What place does the Meeting of Consultation hold in the constitutional 
system of the Organization of American States, if so strong a word as 
‘*eonstitutional’’ can be used of the Charter adopted at Bogota? Common 
consultation as a’ means of meeting imminent threats to the peace dates 
only as far back at 1936. Clouds of war had begun to hang over Europe, 
and the United States felt that it was urgent to extend the new ‘‘Good 
Neighbor’’ policy into the field of continental defense. The Monroe Doc- 
trine was there, but it called for no codperation on the part of the other 
American States; indeed, in the terms in which it had been stated by Secre- 
tary Hughes in 1923, it had the effect rather of deterring codperation 
than promoting it. Could the American States be made partners, en- 
trusted equally with the obligation to defend America in the event of a 
European war? 

The convention adopted at Buenos Aires was loosely drafted, the terms 
being broad enough not to alienate the support of certain states whose 
traditional antipathy to the Monroe Doctrine was so strong that they could 
not bring themselves to use language that suggested the Doctrine too 
closely. The agreement merely provided that, in the event of a menace to 
the peace of America, the American Governments would consult with one 
another individually to decide whether there should be common consulta- 
tion to find and adopt methods of pacific codperation. The principle of 
regional collective security was thus recognized, but the steps to be taken 
were deliberately left undetermined. 

When the Eighth International Conference of American States met at 
Lima in 1938 the clouds of war in Europe had become much darker, but 
it took the most untiring negotiations to clarify the principle proclaimed 
at Buenos Aires and to provide a procedure equal to the emergency that 
might arise. This was done by the famous Declaration of Lima, which 
provided that the consultations which were to take place in the event of 
a threat to the peace should be in the form of a meeting of the Ministers 
of Foreign Affairs of the American Republics, to meet in their several 
capitals and without protocolary character. Here was a body that might 
be summoned in an emergency and, under the circumstances of modern 
travel, might be brought together in as short a time as the situation might 
require. 

The First Meeting of Consultation, held at Panama within a few weeks 
of the outbreak of war in 1939, was concerned with measures to maintain 
the neutrality of the American States, adopting for that purpose common 
standards of conduct and marking off a security zone to be kept free from 
hostile acts by the belligerents. The Second Meeting, held at Habana in 
1940, renewed in more explicit terms the principle of collective security 
set forth in the Convention of Buenos Aires and in the Declaration of Lima, 
making at the same time more specific provision for resistance to any 
transfer of sovereignty over colonies of non-American countries from one 
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belligerent to the other. This took no little courage, seeing that in July, 
1940, it looked as if Germany had practically won the war. The Third 
Meeting of Foreign Ministers, held in Rio de Janeiro in January, 1942, 
following the attack by Japan upon the United States at Pearl Harbor, 
affirmed the principle of regional collective security in even stronger terms 
than before and agreed upon specific political and economic measures of 
cooperation to be taken for the defense of the Western Hemisphere. 

The Meeting of Consultation had now obtained a firm footing in the 
inter-American system. Three years later, at the Conference held at 
Mexico City in 1945, provision was made for annual meetings held upon 
special call by the Governing Board of the Pan American Union and charged 
with decisions upon urgent matters. Two years later, at Rio de Janeiro 
in 1947, the Treaty of Reciprocal Assistance, which now supplants all 
previous pledges of regional collective security, made provision for 
emergency meetings of what is called ‘‘the Organ of Consultation’’ and 
specified that the consultations to which the treaty referred were to be 
earried out ‘‘by means of Meetings of Ministers of Foreign Affairs of 
the American Republics which have ratified the Treaty,’’ decisions being 
taken by a vote of two-thirds of the states which have ratified the treaty. 
This emergency character of the Meeting of Consultation is preserved in the 
Charter of the Organization of American States, now in force provisionally, 
Article 39 of which provides that the Meeting of Consultation shall be held 
‘‘in order to consider problems of an urgent nature and of common interest 
to the American States,’’ as well as to serve as the ‘‘Organ of Consultation’’ 
for which the Rio Treaty of Reciprocal Assistance provides. 

On December 18, 1950, the representative of the United States on the 
Council of the Organization of American States, requested the Council to 
consider the calling of a Meeting of Consultation under the terms of Article 
39 of the Charter. The circumstances set forth in the request, namely, ‘‘the 
aggressive policy of international Communism”’ which, carried out through 
its satellites, has brought about ‘‘a situation in which the entire free world 
is threatened,’’ might, perhaps, have equally justified a meeting of the 
Organ of Consultation provided for in the Treaty of Reciprocal Assistance. 
But there were advantages in not raising the question of the degree to 
which, under the somewhat complex terms of Article 6 of the Rio Treaty, 
‘“‘the inviolability or the integrity of the territory or the sovereignty or 
political independence of any American State’’ might be affected by the 
circumstances referred to in the request of the representative of the United 
States on the Council. Hence the request was made on the basis of the 
broader terms of Article 39 of the Charter. Reference to the Charter has 
the further advantage of giving representation to Guatemala, whose ratifica- 
tion of the Rio Treaty is now pending. At the same time the voting pro- 
cedure under the Charter is sufficiently elastic to permit the decision of 
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‘procedural matters’’ by less than the two-thirds majority which the terms 
of the Rio Treaty might appear to require. 

The program of the Fourth Meeting of Consultation has been fixed as 
follows, as approved by the Council of the Organization: 


I. Political and military codéperation for the defense of the Americas, 
and to prevent and repel aggression, in accordance with inter-Ameri- 
can agreements and with the Charter of the United Nations and the 
resolutions of that organization. 

. Strengthening of the internal security of the American Republics. 
. Emergency economic codperation : 

(a) Production and distribution for defense purposes. 

(b) Production and distribution of products in short supply and 
utilization of necessary services to meet the requirements of the 
internal economies of the American Republics; and measures to 
facilitate insofar as possible the carrying out of programs of 
economic development.’ 

CHARLES G. FENWICK 


JURISDICTION OVER THE SEA BED AND SUBSOIL BEYOND TERRITORIAL WATERS 


A noteworthy Memorandum on the Regime of the High Seas prepared 
by the United Nations Secretariat for the International Law Commission ' 
suggests that the problem of reconciling the freedom of the seas with dis- 
ciplined exploitation of the resources of the high seas and its subsoil 


does not appear insoluble provided the extension of the jurisdiction 
of littoral States to the high seas in the vicinity of their coasts does 
not develop into a territorial jurisdiction, similar to the rights of 
sovereignty formerly claimed over the high seas, but is confined to 
a special jurisdiction over one or more of the natural elements dis- 
tinguishable in the high seas: the stratosphere or atmospheric area, the 
surface of the sea, the sea depths, the bed and the marine sub-soil.’ 


Stressing the ‘‘essentially negative’’ nature of the doctrine of the freedom 
of the seas as a reaction against claims to sovereignty over the high seas, 
the Memorandum points out that, although the rule of non-interference 
with foreign-flag vessels on the high seas has assured freedom of navigation, 
it does not provide a regime for the utilization of the high seas as a source 
of wealth, since it fails to prescribe means for conserving the resources of 
the sea or to proscribe acts contra bonos mores. The inadequacy of the rule 
of non-interference is seen when it is used to justify acts imperiling the 
conservation of limited resources such as fisheries or the disciplined ex- 
ploitation of submarine resources of untold value. 


2 For further details of the Meeting, see Organization of American States, Fourth 
Meeting of Consultation of Ministers of Foreign Affairs, Washington, D. C. March 26, 
1951: Handbook. 

1U.N. Doe. A/CN.4/32, July 14, 1950, pp. vi, 112. 

2 Ibid., p. 15. 


I 
II 
d 
b 
st 
C 
it 
pp. 
5 
Rey 
| 6 
CN. 
A/( 
7 


EDITORIAL COMMENT 339 


With particular reference to the sea bed and its subsoil, the problem is 
one of establishing a legal regime which, while safeguarding the use of the 
high seas as a means of communication, furthers the regulated exploitation 
of its submarine resources. Efforts to derive a theory as to the legal status 
of the sea bed from traditional concepts of the high seas as res communis 
or as res nullius are of little practical value.* If the sea bed is to be re- 
garded as res communis, practical problems arise of persuading states to 
abandon recently asserted claims to jurisdiction, control or sovereignty,‘ 
and of reaching international agreement for the common exploitation of its 
resources. If the sea bed is to be regarded as res nullius, the conclusion 
might follow that title depended upon effective occupation or exploitation. 
It might, as Jonkheer P. R. Feith has observed, ‘‘allow such countries as 
have reached the highest technical progress to take possession of areas 
where—to put it bluntly—they have no business.’’ It might mean 


that America could, without the consent of the United Kingdom, 
explore the continental-shelf region around Great Britain outside the 
3-mile zone and could start the exploitation of that region if valuable 
minerals were found. Russia might consider it necessary to occupy the 
continental shelf [sic] of the Persian Gulf . . . while Swiss geologists 
might insist on Switzerland occupying the shelf area of Australia. 


To avoid reversion to ‘‘the law of the jungle’’ Jonkheer Feith suggests 
‘general recognition by international law of the principle that the conti- 
nental shelf belongs to the coastal state.’’ ® 

In its preliminary discussions on the Regime of the High Seas, the United 
Nations International Law Commission distinguished problems of juris- 
diction over the surface of the high seas and control of its fishery resources 
from jurisdiction and control over the resources of the sea bed and subsoil,® 
but apparently saw no compelling reasons for distinguishing the legal 
status of the sea bed from that of the marine subsoil.? The views of the 
Commission on the legal status of the sea bed and subsoil are indicated by 
its replies to questions posed by Judge Manley O. Hudson: 


Is the submarine area (sea-bed and subsoil) of the continental shelf 
off the coast of a littoral state and outside the area of its territorial 
waters 


(1) res nullius? 
(2) res communis? 


3 Ibid., pp. 10 ff. 

4 Ibid., pp. 59 ff.; Richard Young, ‘‘ Recent Developments with Respect to the Conti- 
nental Shelf,’’ this JouRNAL, Vol. 42 (1948), pp. 849-857, and ibid., Vol. 43 (1949), 
pp. 530-532, 790-792; see also supra, p. 225. 

5 P. R. Feith, ‘‘ Rights to the Sea Bed and Its Subsoil,’’ International Law Association, 
Report of the 43rd Conference, Brussels, 1948, pp. 168, 170, 173, 183 ff. 

®See International Law Commission, 2nd Session, Summary Records, U.N. Doc. A/ 
CN.4/SR. 66-69, July, 1950; J. P. A. Francois, Report on the High Seas, U.N. Doe. 
A/CN.4/17, March 17, 1950. 

7U.N. Doe. A/CN.4/SR. 66, July 12, 1950, pp. 18 ff. Cf. Feith, loc. cit., pp. 184 ff. 
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(3) subject ipso jure to the control and jurisdiction of the littoral 
state? or 

(4) subject to the exercise of control and jurisdiction by the littoral 
state for the limited purpose of exploring and exploiting the natural 
resources ? 


The Commission unanimously rejected concepts of the sea bed and sub- 
soil as res nullius or as res communis. The question whether the littoral 
state had jurisdiction ipso jure, 7.e., without formally claiming such rights, 
or merely in cases where it asserted or actually exercised control, was de- 
bated both before and after the Commission, by a vote of 6 to 4, gave an 
affirmative answer to Judge Hudson’s third question. Judge Hudson, 
regretting the failure of the Commission to answer affirmatively his fourth 
question, ‘‘said that the Commission’s vote meant that the right to explore 
and exploit did not depend on any claim to that right by a littoral state; 
yet the right should be conditional upon such a claim.’’ Although states 
had jurisdiction over their territorial waters ipso jure, he questioned the 
desirability of recognizing that states had the rights of control and juris- 
diction ipso jure over the continental shelf.?® 

Attempts to determine the legal status of submarine areas in terms of a 
‘‘continental shelf’’ theory have encountered difficulties of a geographical 
and geological nature. Differing physical characteristics such as depth, 
slope, extent and the presence of submarine valleys suggest that the jurist 
has available no automatically applicable definition of a continental shelf. 
Moreover, areas like the Persian Gulf, the Sicilo-Tunisian plateau, the 
Northern Adriatic or the Aegean Seas, while not ‘‘continental shelves’’ 
according to the geographers, are shallow waters reputedly rich in oil or 
other natural resources and border states from which efforts may be made 
to extract submarine resources."* 

It was considerations of this nature which led the International Law 
Commission to abandon attempts to define the legal status of submarine 
areas in terms of a continental shelf theory and to approve tentatively the 
following principles: 

1. Control and jurisdiction over the sea-bed and subsoil of sub- 
marine areas outside the marginal sea may be exercised by a littoral 
state for the exploration and exploitation of the natural resources 
therein contained. The area for such control and jurisdiction will 


need definition but need not depend on the existence of a continental 
shelf.*? 


8 U.N. Doc. A/CN.4/SR. 68, July 14, 1950, p. 9. 

9 Ibid., p. 13. 10 Tbid., pp. 13 ff. 

11 U.N. Doe. A/CN.4/32, pp. 102 ff. 

12 U.N. Doc. A/CN.4/SR. 67, July 13, 1950, pp. 7-24. The first sentence was adopted 
by a vote of 10 to 1. The italicized sentence was adopted by a vote of 6 to 4, with 2 
abstentions, as a substitute for Judge Hudson’s original proposal which had read: 
‘¢ | . therein contained, to the extent to which such exploitation is feasible.’’ 
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2. Such control and such jurisdiction should not substantially affect 
the right of free navigation of the waters above such submarine areas 
nor the right of free fishing in such waters.'® 


While it should be borne in mind that the principles were adopted, not as 
formal proposals or as a final text, but as general directives to the Rap- 
porteur, M. Francois, it is interesting to note the significance of the prin- 
ciples so far accepted by the Commission. 

(1) Unanimous endorsement was given to the principle that the prob- 
lem of the legal status of the sea bed and subsoil was distinct from problems 
of jurisdiction over a contiguous zone of the high seas for customs pur- 
poses or for controlling navigation or high seas fisheries. 

(2) It was likewise unanimously agreed that the exercise of control and , 
jurisdiction over submarine areas should not substantially affect free 
navigation or fisheries. 

(3) Of great significance is the overwhelming endorsement of the prin- 
ciple that the littoral state has a legal right to exercise control and juris- 
diction over the adjacent sea bed and subsoil for purposes of exploration 
and exploitation. Alternatives which would have branded as illegal— 
i.e., aS violations of existing international law—such extensions of juris- 
diction by littoral states because the high seas belonged to all or because 
their resources could only be developed by international agreement were 
unanimously rejected. No lamentations over ‘‘the inequalities of geog- 
raphy’’ prevented the Commission, by a similar vote, from rejecting the 
concept of the sea bed as res nullius with a consequent license to all to en- 
gage in predatory competition for the exploitation of submarine resources 
off foreign coasts. 

(4) There was general agreement in the International Law Commission 
that the area of control and jurisdiction by the littoral state for the ex- 
ploitation of submarine resources must be limited. Judge Hudson’s tenta- 
tive proposal that such control and jurisdiction be limited only by the 
feasibility of exploitation did not find favor with the Commission. There 
was some support for limiting the area of control to the continental shelf, 
particularly in view of the recent proclamations of certain states and of 
the logic of regarding the continental shelf ‘‘as an extension of the land-mass 
of the coastal nation and thus naturally appurtenant to it’’ and of regard- 
ing its resources as ‘‘a seaward extension of a pool or deposit lying within 
the territory.’’’* However, the belief that the problem of exploiting 
submarine resources was not limited by the existence of a continental shelf 
led a majority of those voting to reject this particular criterion of 
limitation. Whether, where a continental shelf exists, it does not serve 
as a better criterion of limitation upon the area of control and jurisdiction 


13 Ibid., pp. 24-26. Adopted by a vote of 9 to 0. 
14 United States, Proclamation with Respect to the Natural Resources of the Subsoil 
and Sea Bed of the Continental Shelf, Sept. 28, 1945, 10 Fed. Reg. 12303. 
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than a limitation expressed in terms of miles, should be re-examined by the 
Commission. In areas where no continental shelf exists—as in the Persian 
yulf—it would-seem possible to suggest limitation by international agree- 
ment—as in the British-Venezuelan agreement of February 26, 1942, relat- 
ing to the submarine areas of the Gulf of Paria *°—or, perhaps provisionally, 
in terms of miles. 

(5) Finally, there was sharp divergence of opinion in the Commission 
over the question whether the sea bed and subsoil vested ipso jure in the 
littoral state or whether title needed to be based upon a claim thereto or, 
perhaps, the actual exercise of control. The Commission has unanimously 
endorsed the principle that the littoral state may exercise certain juris- 
dictional rights over the adjacent submarine areas. What is the legal 
situation where a state because of negligence or lack of technological fa- 
cilities fails to claim or exercise its recognized rights therein? Would 
those areas off its coasts be res nullius—a concept which the Commission 
decidedly rejected as undesirable? If a foreign state, without agreement 
with the littoral state, undertook expensive operations to exploit the re- 
sources, would they be ‘‘legal’’ until the littoral state objected? Would 
the littoral state be held to have lost its right of exploitation in those areas? 
The logic of the principles unanimously endorsed by the Commission sug- 
gests the desirability of regarding the submarine areas as vesting ipso jure 
in the littoral state rather than as a ‘‘right’’ which is unperfected until 
formally claimed or exercised. 

Two objections may be raised to this thesis: The first—that the adoption 
of such a position would render proclamations such as those of President 
Truman unnecessary—may be accepted as true for the future, although 
at the time of the proclamation the legal situation was perhaps less clear 
than it will be if the proposals in process of formulation by the Inter- 
national Law Commission receive general acquiescence. The second ob- 
jection—that the failure or inability of a littoral state to develop its natural 
resources would interfere with ‘‘the best possible utilization’’ of the re- 
sources of the sea bed—might also be admitted, although no comparable 
obligation rests upon states to exploit their land resources for the common 
benefit. The feasibility of developing submarine resources by interna- 
tional agreement can be re-examined from time to time as political con- 
ditions warrant. The positions so far assumed by the International Law 
Commission seem to accord with political realities and seem to provide a 
promising approach to a regulated utilization of the resources of the sea 
bed and subsoil. Problems of limits and of safeguarding the utilization 
of the high seas for communications and fisheries should not prove too 
difficult to work out in the near future. 


HERBERT W. Briaas 


15 Cf. U.N. Doe. A/CN.4/32, pp. 57 ff.; F. A. Vallat, ‘‘The Continental Shelf,’’ British 
Year Book of International Law, Vol. 23 (1946), pp. 333-338. 
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FORTY-FIFTH ANNUAL MEETING OF THE SOCIETY 


n The Forty-Fifth Annual Meeting of the Society, which opens at the 
e Hotel Washington in Washington, D. C., on Thursday, April 26, 1951, has 
r, as its general theme the position of the United States in world affairs, with 
y special reference to international conventions. The subjects included in 
S- the advance program are as follows: 

al 

a- PROGRAM 


Thursday, April 26, 1951, 10:00 a.m. 


nt Meeting of the Executive Council 

ld Thursday, April 26, 1951, 2:30 p.m. 

st Constitutional Issues Raised by the Position of the United States in 
World Affairs 

re 


(a) Powers of the Executive 
(b) Powers of Congress 
Executive Agreements 


a Thursday, April 26, 1951, 8:15 p.m. 

ar Address by Manley O. Hudson, President of the Society 

er- (Second speaker to be announced) 

ob- 

ral Friday, April 27, 1951, 10:00 a.m. 

re- Legal Effect of Treaties in Municipal Law 

ble (a) Incorporation in national law—Suggested amendment of United 
States Constitution 

a (b) Self-executing v. non-self-executing provisions 

sind (c) Special position of Federal States 

“i (d) Later legislation inconsistent with treaty provisions 

e a 

vines Friday, April 27, 1951, 2:30 p.m. 

jon 

too Particular Problems concerning Incorporation of Treaty Provisions 


(a) Genocide Convention 
s (b) Proposed Covenant on Human Rights 
(ec) Proposed Convention on Freedom of Information 
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(d) European Convention for Protection of Human Rights and Funda- 
mental Freedoms 


Report of Committee on Study of Legal Problems of the United Nations 


Friday, April 27, 1951, 8:00 p.m. 


Sanctions under the United Nations Charter 


(a) United Nations action in defense of Korea 
(b) Potential defense of Europe 


Saturday, April 28, 1951, 10:00 a.m. 


Business meeting of the Society 


11:00 a.m. 


Meeting to organize as corporation 
Election of officers 
Meeting of the Executive Council 


Saturday, April 28, 1951, 7:30 p.m. 
Annual dinner—President Manley O. Hudson, presiding 
The names of the speakers appear in the final program of the meeting. 


ELEANOR H. FIncH 
Executiwe Secretary 


THE INSTITUTE OF INTERNATIONAL LAW AT BATH, 1950 


To portray the Institute of International Law as it assembled at Bath in 
September, 1950, is a congenial task; for it was a many-sided gathering of 
friendly people eager to advance the cause of international law in harmony 
with the statutes of the organization, and eager also to make the most of 
their contacts with each other in the most agreeable way. It was a session 
of play as well as of work; and one wonders which element exerted the 
greater influence on the minds of the participants. 

The Municipality of Bath placed its sumptuous Guildhall at the disposal 
of the Institute and so afforded a local habitat that revealed English hos- 
pitality at its best. That hospitality was again charmingly exemplified in 
feminine fashion by the radiant Mayor in the person of Councillor Miss 
Kathleen Harper (addressed as Mr. Mayor) who in formal fashion and 
wearing the regalia of her office formally welcomed the Institute to Bath 
on September fifth. After a sherry party, which she and her sister tendered 
the Institute at the Guildhall on the evening of September 8th, and after 
another which she and other ladies gave at her country home on September 
10th, the representatives of the Institute, with the ladies who accompanied 
them, felt strangely cheered and almost ready to acclaim Bath as the inter- 
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national capital of the world and as a permanent abiding place of their 
organization. 

On September 5th, the Institute unanimously elected to honorary mem- 
bership Mr. Max Huber and Sir Cecil Hurst, and would have paid like 
tribute to Mr. Dionysio Anzilotti, had not his greatly lamented death oc- 
curred in August. Of this grievous fact the organization paid due tribute. 

To quote a recent report by the Secretary General: 


51 Confréres, 31 members and 20 associates representing 21 nations 
were present.' We felt great regret in the absence of others of our 
most faithful members prevented at the last moment from attending. 
Such was notably the case of two of our former presidents, Sir Cecil 
Hurst and Mr. Charles De Visscher. We noted the presence of 4 Con- 
fréres from the New World: Messrs. Hudson and Hyde (United 
States), Matos (Guatemala) and Valladao (Brazil).? 

Conformably with the statutes, we proceeded in the course of the 
first administrative meeting to the election of two new Vice-Presidents, 
Mr. Hyde designated as 2nd Vice-President, and Mr. Donnedieu de 
Vabres as 3rd Vice-President. At this meeting Mr. Wehberg was 
elected Secretary-General to take the place of Mr. Fernand de Visscher, 
to whom the assemblage gave unanimous assurance of its warmest 
thanks for the great services which he had rendered the Institute.* 


The following associates were elected to full membership: Sir Eric Beck- 
ett, and Messrs. Makarov, Matos, Pusta, Ripert, Sperl and von Verdross. 
Seventeen new associates were elected in the persons of Baron van Asbeck 
of The Netherlands, Mr. Plinio Bolla of Switzerland, Mr. Erik Castrén of 
Helsinki, Mr. Geoffrey Chevalier Cheshire, of Oxford, Mr. Constantine John 
Colombos of London, Mr. George A. Finch of Washington, D. C., Mr. Ed- 
vard Hambro of Norway, Mr. Paul Geouffre de La Pradelle of France, Mr. 
Yuen-li Liang, Director of the Division of Development and Codification 
of International Law, Legal Department of the United Nations, Mr. 
Antonio de Luna Garcia of Madrid, Mr. Gaetano Morelli of Rome, Mr. 
Alf Ross of Copenhagen, Mr. Emil Sandstrém of Stockholm, Mr. Walter 
Schatzel of Mayence, Mr. Jean Spiropoulos of Athens, Mr. Claude Hum- 
phrey Meredith Waldock of Oxford, and Mr. Wilhelm Wengler of Berlin. 

An inspiring and cheering feature of the session at Bath was the heart- 
ening presence of some of our older colleagues who for many years had 
done yeoman service for the organization and who were happily still eager 
to help it on. Among them should be noted Mr. A. de La Pradelle, asso- 
ciated with the Institute since 1904, Mr. Vallotton d’Erlach since 1912, Mr. 
E. Lemonon and likewise Dr. Hans Wehberg since 1921, and Mr. A. Rolin 


1 At the Session of the Institute at Brussels in 1948, 27 members and 10 associates 
were in attendance. See Annuaire, 1948, p. 106. 

2The French attendants at Bath were the most numerous from any single country, 
being 9 in number. 
3 The Secretary General’s Report to his colleagues was under date of Oct. 26, 1950. 
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since 1924. Moreover, the presence of Dr. Basdevant, President of the 
International Court of Justice, and connected with the Institute since 1921, 
was a stimulating influence. It is the habit of clubs in America to point 
to the roster of their membership as proof of their worthwhileness. So pos- 
sibly a member of the Institute of International Law may be excused if in 
these solemn pages he yields to the temptation to rejoice in his eminent 
colleagues with whom he has the honor to be associated in labors for a 
great cause. 

The success of the session at Bath was greatly facilitated by the Insti- 
tute’s able secretariat in the persons of Messrs. Michael Kerr, Jean-Flavien 
Lalive, Claude Mercier, Paul de Visscher, and Paul Bertoud. 

The President of the Institute, Sir Arnold D. MeNair, in his stirring in- 
augural address, vigorously besought his colleagues to grapple with the 
new and fresh problems of law confronting the international society, and 
to make it increasingly the means of showing how they should be dealt with 
and solved. It may here be observed that President MeNair, with a skill 
and charm all his own, presided as chairman with a grace and unceasing 
consideration that made all feel his fitness for his post and the wisdom of 
the Institute in choosing him to fill it. He was ably seconded by Mr. Henri 
Rolin, the first Vice President, who, as a constantly utilized presiding officer, 
fulfilled the function with impartiality and complete success. His labors 
were warmly appreciated by the organization. Nor need it be added that 
the election of Dr. Hans Wehberg as permanent Secretary General brought 
liveliest satisfaction to all concerned. 

Turning to the achievements of the session at Bath, it may be observed 
that while the program contemplated the consideration of numerous topics, 
there proved to be lack of time for the discussion or full consideration of 
some of them by the organization as a whole. Thus discussions on merely 
three subjects, consuming all of its available time, were productive of the 


resolutions which were adopted.‘ Those resolutions dealt with Asylum in 


4 Yet the following statement from the Secretary General in his Report of Oct. 26, 
1950, should be noted: ‘‘It was impossible, chiefly because of time, to discuss generally 
as one would have wished, other reports, for example that of our eminent colleague M. 
de La Pradelle on The International Effects of Nationalization. But the Bureau did 
not show itself indifferent towards the desires of many of the rapporteurs and of members 
of Commissions to have their reports discussed. It convoked two enlarged commissions, 
that is to say, permitting all the confréres, even those who were not members of the 
Commission in question, to take part in this work. And so the Commissions of Mr. 
Lauterpacht on The Interpretation of Treaties and of Mr. Rousseau on The Determination 
of Affairs Essentially Relevant to the National Competence of States, each had an 
evening meeting, and the rapporteurs noted some very interesting suggestions on the 
part of the participants. Other Commissions, such as that of Mr. Makarov on The 
Change of Territories and their Effects on Particular Laws, and those of Messrs. 
Batiffol and Valladao on The Consequences of the Difference of Nationality of Spouses 
on the Effects of Marriage and the Conditions of Divorce had meetings convoked by the 
rapporteurs, but participation was confined to the membership of the Commission present. 
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International Law (excluding neutral asylum), from the Fifth Commission 
under the leadership of Mr. Tomaso Perassi; Extraterritorial Scope of For- 
eign Penal Judgments, from the Seventh Commission under the leadership 
of Mr. Donnedieu de Vabres; and lastly, Conditions for the Granting of 
International Status to Associations Established by Private Initiative, from 
the Sixteenth Commission under the leadership of Mme. Bastid. 

Inasmuch as we are blessed with an English translation of the three Reso- 
lutions, prepared by Sir Arnold MeNair, it is reproduced below,® thus 
enabling the reader to judge for himself how far the work of the session at 
Bath measured up to the needs of the present day. The texts of the three 
Resolutions deserve the careful study of all who profess an interest in in- 
ternational law. 

While this brief offering is designed to be a report rather than a preach- 
ment, it is not out of place to observe that in view of certain statements 
emanating from the International Court of Justice pertaining to the inter- 
pretation of treaties,® it behooves the Institute of International Law to 
grapple with the whole matter of the interpretation of treaties as a major 
task, and under the invaluable leadership of Professor Lauterpacht to 
present a critical and impartial study of what the relevant law really is. 

At the last meeting of the session on September 12, 1950, the Institute 
elected Mr. Tomaso Perassi as President and Mr. Fernand de Visscher as 
First Vice President. Both were elected enthusiastically and unanimously. 
The next meeting of the Institute will be held in Italy, and probably in the 
spring of 1952. 

CHARLES CHENEY Hype 


SOME SOVIET COMMENTS ON INTERNATIONAL LAW 


The leading Soviet law review, Sovietskoe Gosudarstvo i Pravo (Soviet 
State and Law), frequently carries in its monthly issues various opinions 
concerning international law. Those views are of importance for two major 
reasons: first, because the Soviet lawyers may not express views at variance 
with the Party line which is also state policy; secondly, because it is of 
vital interest to the Western nations to know the opinions of a state which 
has assumed the leading position not only in respect to its 200 million 
citizens, but also in regard to some 80 millions of the Eastern European 
satellite countries and some 450 million Chinese. 

The attitude which a Soviet lawyer is expected to take in regard to prob- 
lems of international law was defined very clearly at the discussion meeting 


And so the Session at Bath not only permitted the adoption of resolutions on 3 reports, 
but it also furnished the occasions on which there were very fruitful exchanges of ideas 
on other questions.’’ 

5 Supplement to this JourNAL, p. 15. 

®See Advisory Opinion of March 3, 1950, concerning Competence of the General As- 
sembly for the Admission of a State to the United Nations, I.C.J. Reports, 1950, p. 8. 
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of the Theory of State and Law section of the Academy of Social Sciences, 
which was held on April 20, 1950, reported in Sovietskoe Gosudarstvo 4 
Pravo, July, 1950, No. 7. The Academy itself is attached to the Central 
Committee of the Party and is designed to reflect the Party line among 
Soviet lawyers. The main speaker at that meeting, Dr. B. S. Mankovsky, 
severely criticized Professor E. A. Korovin for his book, Short Course of 
International Law, taking as an example of Korovin’s deviations the latter’s 
views on partisan (guerrilla) war. The subject of the criticism is interest- 
ing in itself in view of some practical problems which face the Western 
nations in the Far East. 

Professor Korovin dealt in his book, among others, with the problem of 
the legitimacy of Soviet partisan action against the German occupying 
authorities during the last war. Article 2 of Hague Convention IV guaran- 
tees to the inhabitants of a belligerent country the right to be treated as 
belligerents, if they take arms on the approach of the enemy, and if they 
carry arms openly and respect the laws and customs of war. The Conven- 
tion does not mention expressly the armed action of the civilian population 
in a territory actually occupied by the enemy, but its Article 43 authorizes 
the occupant to assure public order and safety in the occupied territory, 
this right and duty of the occupying Power being hardly reconcilable with 
armed action of the civilians under its authority. Professor Korovin ac- 
knowledged this view: 

The peaceful population of a territory already occupied by enemy 
troops has no right of insurrection, and the belligerent may suppress 
the resistance of that population, punishing guilty persons according 
to the rules of criminal repression. (p. 37.) 
In order to avoid the conclusion that the Soviet partisans could have been 
treated by the German authorities as common criminals, he established the 
distinction between an effective and a non-effective occupation, denying 
that the German occupation of the Soviet territories was effective. 

Professor Korovin aroused the wrath of his colleagues. They rejected 
his contention that the German occupation was non-effective, because this in- 
terpretation would ‘‘reflect on the courage and heroism of the Soviet parti- 
sans who waged war against an enemy armed to his teeth, precisely in the 
conditions of the enemy occupation and under the most cruel terror.” 
Moreover, Professor Korovin could have cast a doubt on Stalin’s order 
which called on 

. . . the occupied by the enemy districts . . . to organize partisan de- 
tachments .. . In the conquered districts one must create conditions 
unbearable for the enemy and all his assistants, persecute and destroy 
him at every step, and undermine all his measures. 


What should a Soviet lawyer do when he comes to the conclusion that 
international law forbids certain acts, while this conclusion is harmful to 
the interests of the Fatherland? 
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What should a Soviet learned man and patriot do who has come to 
this conclusion and is convinced as to the correctness of his. thesis? 
The answer is self-evident: he must disclose the reactionary nature of 
such a thesis and brand it in his work. 


According to his critic, Professor Korovin was wrong in his interpretation 
of the Hague Convention. Dr. Mankovsky declared: 


However, a much more serious error of comrade Korovin consists in 
the fact that, after having come to these conclusions, he approached 
objectively the appraisal of such phenomena which, even in his opinion, 
might be used against the Soviet patriots, and against the forces of 
socialism and democracy. . . . The ‘‘theory’’ of Professor Korovin con- 
cerning the legal status of the partisans is the expression of the 
bourgeois dogmatism whose counter-part is cosmopolitanism. 


Should Professor Korovin have declared that, because of the interests of 
Soviet patriots, the Hague Convention authorized any partisan war as acts 
of hostilities committed by regular belligerents? This might have been 
inconvenient too, especially because the Soviet troops occupy and may 
occupy enemy territory. His critic reminded him of the fundamental dis- 
tinction which should be made: 


Professor Korovin has come to his conclusions, because he analyzed the 
problems of the partisan war without bearing in mind the Leninist- 
Stalinist teachings concerning just and unjust wars. . . . This is why 
the task of Soviet lawyers consists in giving a learned justification of 
the legality of partisan wars on territories occupied by the imperialist 
aggressors, having in mind the Leninist-Stalinist teachings on just and 
unjust wars. 


One may add as a practical comment that every Soviet war according to 
those teachings is just and every ‘‘capitalist’’ war is unjust, and that the 
United Nations troops in the Far East are branded as gangs of imperialist 
aggressors by the Soviet press. This sample of Soviet legal thinking shows 
that in their mind international law may be interpreted in two senses: in 
one for the Soviet Union and its friends, in an opposite one in respect to the 
Western ‘‘imperialist aggressors. ’’ 


Two other issues of the same review (Nos. 5 and 6) carry two contradictory 
appreciations of the work of the International Court of Justice. Issue No. 
) (May, 1950) publishes an article by the same Professor Korovin under a 
title which is fairly adequate to suggest the content: ‘‘The International 
Court in the service of English-American imperialism’’; while the next 
issue, No. 6 (June, 1950), contains a very flattering appreciation by S. 
Borisov of an advisory opinion of the same Court which, insofar as that 
opinion was concerned, suddenly ceased to be a tool of English-American 
imperialism. The first article deals with the Advisory Opinion of March 
30, 1950, concerning Human Rights in Bulgaria, Hungary and Rumania. 
The Advisory Opinion was, according to this article, ‘‘as much illegal, as it 
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was morally disgraceful.’’ The resolution of the General Assembly re- 
questing the advisory opinion was adopted by the ‘‘ voting machine’’ which 
‘‘never refuses to work’’ according to the wishes of the ‘‘ English-American 
imperialists.’’ The Soviet delegates did their best before the General 
Assembly : 

The Soviet delegates, opposing the resolution proposed by the Eng- 
lish-American bloc, disclosed the dirty concoctions of its representatives 
(Makin, Shaweross) who did not hesitate openly to pervert facts and 
grossly to falsify documents. . . . The adoption of the resolution by 
the Assembly and the affirmative answer of the Court were a new act 
of scandalous lawlessness on the part of the English-American bloc 
which reigns in the U.N. 


Reminding the reader of the refusal of the Permanent Court of Inter- 
national Justice to give an advisory opinion in a dispute between Finland 
and Soviet Russia (Eastern Carelia Case), the author of the article 
observes : 
Different time—different songs; the generally recognized principles 
of international law and the elementary principles of international 
legality seem not to be binding for the ‘‘Marshallized’’ conscience of 
the Hague judges. . . . As the result we have a new flagrant breach 
of law by the English-American bloc which has transformed the Inter- 
national Court from an organ which should be the guardian of inter- 
national legality into a tool of the cold war against the Soviet Union 
and the countries of people’s democracy. The advisory opinion, 
adopted by the International Court in March, 1950, is a new act of 
self-disclosure on the part of international reaction and aggression 
which try to convert the U.N. into a branch of the U. S. State Depart- 
ment, and the International Court into a screen for their policy of 
international arbitrariness and lawlessness. 


Could a Soviet reader of this article expect that the ‘‘tool of the cold 
war against the Soviet Union’’ could ever adopt an advisory opinion which 
would approve indirectly one of the legal theses defended before the United 
Nations by the Soviet Delegation? Yet the unbelievable occurred! In 
the same month of March, 1950, the Court upheld the view that, according 
to Article 4 of the Charter, the recommendation of the Security Council 
relating to the admission of a new Member might not be validly adopted 
against the veto of one of the great Powers, and that the General Assembly 
had no right to admit a new Member without the recommendation of the 
Security Council. Although the other advisory opinion was adopted on 
March 30 and the one we mention here on March 3, the comments in the 
Sovietskoe Gosudarstvo 1 Pravo appeared in the reverse order. The May 
issue carried the fulminating article by Professor E. A. Korovin, who prob- 
ably wanted to show that he was able to act as a manly member of the 
Party, while the June issue published the article by B. Borisov under the 
title ‘‘The unsuccessful attack against the principle of unanimity of Great 
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Powers in the Security Council.’’ Mr. Borisov, being fully satisfied with 
the Advisory Opinion on the Admission of New Members, did not even 
mention the fundamental thesis of the Soviet Delegation to the United 
Nations. As is generally known, this Delegation has upheld with a great 
consistency during the last five years the thesis according to which the 
United Nations has no right to ask for advisory opinions concerning the 
interpretation of the Charter, while the Court has no power to render such 
advisory opinions. In 1947 the General Assembly adopted a recommenda- 
tion advising the organs of the United Nations to refer to the Court for 
its advisory opinion difficult and important points of law, in particular 
those which would relate to the interpretation of the Charter. The Soviet 
bloc voted against it. The report of the Sixth Committee to the General 
Assembly contains such a passage: 

The Soviet representative requested the insertion in the summary rec- 

ord of his dissenting opinion, the gist of which was that the Inter- 

national Court of Justice had no jurisdiction for interpreting the 


Charter. In particular, he expressed the opinion that the reeommenda- 
tion would be contrary to the Charter and therefore illegal. 


Faithful to its general view the Soviet bloc voted against the resolution of 
the General Assembly which requested the advisory opinion on admissions. 

Mr. Borisov does not mention at all in his article the legal point of view 
of the Soviet Delegation to the United Nations. Yet, according to that 
view, all advisory opinions concerning the interpretation of the Charter are 
illegal. But in this case the opinion corresponded to the political line of 
the Soviet Delegation; therefore, the Soviet author had the tact not to 
contest the legality of that particular advisory opinion. After a very clear 
exposé of the problem the author states: ‘‘The arguments of the majority 
of judges seem to us to be correct. . . . Finally one must recognize the 
positive character of the conclusions of the International Court as given 
on March 3rd, 1950.’’ Why this praise of the ‘‘tools of the cold war’’? 


Thus, the International Court confirmed, within the limits of the ques- 
tion brought before it, the correctness of the position which has been 
taken since the beginning of the activities of the U.N. by the Soviet 
delegation, the latter having maintained that the principle of unanimity 
of Great Powers is the cornerstone and the foundation of the Organi- 
zation. 


An Argentinian lawyer with a sense of humor could retort that, the point 
of view of his country having been rejected by the Court, the latter must 
be a tool of the Red ‘‘imperialists.’’ 


It is sometimes of practical interest to read in the Sovietskoe Gosudarstvo 
i Pravo the reports of discussions which accompany the defense of disserta- 
tions for the rank of candidate of juristic sciences. (This scientific title 
corresponds to that of Doctor Juris, while a Soviet doctor of laws represents 
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a higher title granted for some outstanding research.) The thesis and the 
criticism often give a clue to the present or future attitude of the Soviet 
Government towards international problems, because there is no human 
possibility of a Soviet candidate or doctor presenting a thesis contrary to 
the official policy. The May issue of the review reports the defense of the 
dissertation by Mr. S. V. Molodtzov on ‘‘The international legal regime of 
the Baltic straits’’ at the meeting of the Learned Council of the Institute 
of Law of the Academy of Sciences of the U.S.S.R. 

Mr. Molodtzov denied the validity of the bourgeois thesis, stating that 
‘‘The bourgeois jurists who execute the orders of the imperialistic Powers 
defend the ‘right’ of an unlimited freedom of access to the Baltic Sea for 
the warships and merchant vessels of all countries.’’ 


Taking as the basis of discussion the fundamental decisions contained 
in the acts of the Soviet State concerning the question of the regime of 
the Baltic and Black Seas straits, decisions which result from the es- 
sence of the peace-loving policy of the Soviet Union and which corre- 
spond to the security interests of the Baltic and Black Seas Powers, the 
author of the dissertation gives the definition of the legal status of the 
Baltic straits. According to this definition the straits are maritime 
waterways, leading to the closed Baltic Sea which is isolated from the 
world sea highways; they lead to the coasts of only a few coastal 
Powers. From this particular position of the Baltic Sea and the Baltic 
straits legally results the right of the Baltic Powers to close, in the 
interest of security, access to the Baltic to the warships of non- 
Baltic Powers, as well as the exclusive right of all Baltic Powers to 
establish the regime of navigation in the Baltic straits, thus guarantee- 
ing the exercise and the security of this navigation. 


The author of the thesis invoked the agreements of 1780 and 1800 of the 
so-called Armed Neutrality which had denied to non-Baltic warships access 
to that sea. According to his interpretation of the Copenhagen Convention 
of 1857, the latter safeguarded the right of the Baltic Powers to establish 
the general regime of the straits and to prohibit access to the Baltic in 
regard to non-Baltic warships. 


Analyzing the existing Copenhagen agreement, the author of the dis- 
sertation discloses the deliberate falsification of its meaning by the 
bourgeois jurists who try to pervert it and to justify thereby the trans- 
fer to Denmark of the exclusive right of establishing the regime con- 
cerning the passage of warships through the straits. 


The conclusion of the article is: 


In his conclusion the author of the dissertation proved that the founda- 
tion of the international regime of the Baltic straits should be built up 
upon their effective closing to the warships of non-Baltic Powers. The 
Baltic States, including the great, peace-loving Power—the Soviet 
Union, have the right, founded on law and history, to take this step 
which would not preclude freedom of merchant navigation on the Baltic 
Sea for all countries, but which would protect the sovereignty and se- 
curity of the nations populating the coasts of the Baltic. 
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Usually the author of such a dissertation meets with more or less courteous 
criticism by the so-called ‘‘opponents of the thesis’’ and even of its di- 
rector. This time he heard only praises; this might mean that he presented 
the official views of the Soviet Government. One of the official opponents 
said that the thesis was completely correct, while ‘‘the great value of the 
dissertation lay in the warm patriotic feeling which permeates the whole 
work.’’ Another opponent, Professor Korovin, observed that the historical 
and juristic documentation gathered by the author ‘‘may solidly strengthen 
our point of view concerning this question.’’ 

To all this one may add that at the present time the Soviet Union and her 
satellites (Poland, Eastern German People’s Republic and Finland) occupy 
the greater part of the Baltic coasts, the other coastal Powers being Sweden, 
Denmark and Western Germany (British zone of occupation). This factual 
situation largely explains the Soviet thesis. 

W. W. 


AN “ACT FOR THE PROTECTION OF PEACE” IN BULGARIA 


On December 25, 1950, with the customary unanimity that characterizes 
all the decisions of a parliament of a ‘‘people’s democracy,’’ the Bulgarian 
National Assembly voted an ‘‘ Act for the Protection of Peace.’’ As had 
been indicated in its motives, this Act was passed in execution of the reso- 
lutions taken by the second ‘‘Peace Congress’’ that convened in Warsaw 
in November, 1950. 

The Act for the Protection of Peace appears as a rather short document: 
it has 4 articles only. According to this document, peace shall be protected 
by introducing extremely heavy sanctions (including life imprisonment) 
for two newly created criminal offenses which are (1) instigation to war, 
and (2) war propaganda. Article 1 of this Act states that both offenses 
shall be regarded as ‘‘the most important crimes against the peace and the 
peoples.’’ 

According to this Act, instigation to war consists in any activity mani- 
festing itself through the press, by speech, over the radio, or by any other 
means, aiming directly or indirectly at ‘‘provoking an armed aggression on 
the part of one State against another State.’’ 

On the other hand, war propaganda can present itself in numerous and 
extremely varied activities. Such activities may be oral or written, and 
manifest themselves through the press, the radio, the film, the theatre, 
literary or artistic works, or any other means in order to exhort the increase 
of armaments, or the recourse to atomic, hydrogen, chemical and bacterio- 
logical warfare ; or to extol and diffuse racial doctrines with a view to future 
wars or the mass extermination of peoples or groups of them; or to under- 
take any other acts that might aim, as said in the Act, at a ‘‘military, eco- 
nomie or spiritual preparation of future aggression.’’ 
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The Act for the Protection of Peace is worded in rather elastic and 
general terms, and this will probably lead to an extreme extension of its 
application. Speaking formally, this Act constitutes a domestic legislative 
act that should not be applied to persons living abroad, or to incidents 
which have occurred beyond the Bulgarian frontiers. Owing to the fact, 
however, that the Act refers to a lot of concepts and activities mainly per- 
taining to international law, it becomes obvious that the aim of this Act 
goes far beyond the territorial limits of the Bulgarian ‘‘People’s De- 
mocracy.’’ By voting this Act, the present Bulgarian regime intends to 
make itself judge of the activities of foreign Powers, institutions or political 
persons, and to decide, in a unilateral and absolutely sovereign way, 
whether, for example, a case of war or of aggression has occurred. The 
decision on such important subjects is, therefore, to be taken exclusively on 
the basis of subjective Bulgarian criteria. 

From the viewpoint of the doctrine of international law, one may state 
that this Act constitutes a typical example of the efforts of a state to extend 
the field of its national legislation, and thus penetrate in the sphere of 
international law. It becomes evident that the Bulgarian Act for the Pro- 
tection of Peace shows no intention of submitting such a question as to 
whether there has been an aggression to the authority of the United Nations 
Security Council. The Act overlooks any step that might have been taken 
by an international institution in order to maintain peace. Under those 
circumstances, one can state that the Bulgarian Act for the Protection of 
Peace totally ignores the existence of international law. This Act tries 
to emphasize the predominance of municipal law, thus stressing the old- 
fashioned concept of absolute national sovereignty. This Act is merely 
the reflection of a theory long since refuted by modern international law. 
Antontt M. NICOLOFF 


IMMUNITY OF FOREIGN STATES ENGAGED IN COMMERCIAL OPERATIONS 
HOFFMANN v. JiRi DRALLE, NARODNI SPRAVA PODMOKLY, CZECHOSLOVAKIA! 


The firm Georg Dralle runs a perfumery and soap factory in Hamburg: 
Altona, situated in Western Germany. In 1910 a branch had been formed 
in Bodenbach, a town situated up to the end of the first World War in 
the Austrian province of Bohemia, which territory then became a part of 
the newly created Republic of Czechoslovakia. Hans Hoffmann and his 
late father, respectively, were for many years the agents of Dralle in 
Austria. In 1945 the Czechoslovak Government confiscated the Boden- 
bach establishment and transformed it into a nationalized body, called 
Jiri Dralle, Nadrodni Spravd. Certain trademarks were used for many 
years for the Dralle products, inter alia the words ‘‘Colibri,’’ ‘‘Malattine,” 
‘‘Tllusion,’’ ete. They had been registered many years ago in Czecho- 


1 Austrian Supreme Court, May 10, 1950, 1 Ob 167/49 and 1 Ob 171/50. 
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slovakia in the name of the Bodenbach establishment and, on the basis of 
those registrations, internationally in Bern under the Madrid Convention 
concerning International Registration of Trademarks. Such international 
registration has the same effect as if the trademarks concerned had 
been registered nationally in the states parties to that Convention. The 
said trademarks, therefore, enjoyed protection also in Austria, one of the 
parties to the Convention. As a result of the confiscation of the Bodenbach 
establishment in 1945 and its transfer to the nationalized body, the trade- 
marks registered in Czechoslovakia were transferred to the nationalized 
enterprise and used by the latter for the products manufactured in Boden- 
bach (now called Podmokly). A lawsuit was commenced in the Vienna 
courts as to the ownership of the said marks in Austria. The decisive ques- 
tion was whether those trademarks were still owned in Austria by the 
former Dralle branch or had been transferred also with regard to Austria 
to, and were there owned by, the nationalized enterprise run by the Czecho- 
slovak Government under the above-mentioned name. Hans Hoffmann 
asked for an interlocutory injunction restraining the nationalized body from 
using the said trademarks in the Republic of Austria. The Commercial 
Court in Vienna granted the injunction; the Court of Appeal in Vienna 
reversed the order of the said court; the Supreme Court as court of the 
last instance restored the order of the Commercial Court and decided in 
favor of the plaintiff Hoffmann. 


1. The first question at issue was whether the Austrian courts had juris- 
diction to entertain an action against the Czechoslovak Republic as the 
owner of the nationalized enterprise Dralle, Ndrodni Spravd, or 
whether the latter could claim immunity from foreign jurisdiction. In 
this respect the Supreme Court first reviewed the previous rulings given 
by Austrian courts and stated that no uniform rule could be derived from 
the decisions of the Austrian courts, some of them denying jurisdiction 
over foreign sovereign states irrespective of the character of the claim, 
whereas in other cases it had been held that immunity applied only if acta 
imperti, not acta gestionis, were involved. As the generally recognized 
rules of international law form a part of Austrian domestic law, the Court 
considered also the viewpoint in international law with regard to state 
immunity. In some states state immunity is granted absolutely, unless 
immovables are concerned or unless the foreign state consents to the do- 
mestic jurisdiction. In other states acta gestionis are held to be excluded 
from the privilege of state immunity. Among the first group of states 
the Court particularly referred to a decision delivered in the United States 
in 1812 (The Schooner Exchange v. McFaddon, 7 Cranch 116), as reported 
in the Revue de Droit International Public, 1936, p. 603 et seg. After 
having reviewed the court rulings given in the various states of both 
hemispheres, the Court stated that there existed no generally recognized 
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rule in international law as to the right of absolute state immunity, so that 
the Austrian courts were not bound by international law to grant exemp- 
tion from domestic jurisdiction if the foreign state acted not as a sovereign 
but as a trader in commercial matters or—otherwise expressed—if acta 
gestionis were at issue. On that assumption, the Supreme Court ruled 
that state immunity extended to acta imperwi only, but could not be claimed 
if the suit concerned private dealings (acta gestionis). In view of the 
great importance of that ruling the Court ordered its entry into a Book of 
Precedents, called Spruchrepertorium. It should be noted that, unlike in 
common law countries, in Austria and most of the other countries on the 
European Continent, law is not based on precedents but on written, statu- 
tory law only and, therefore, decisions of the courts have no binding effect 
in other cases. To a certain degree, this principle is deviated from if a 
rule has been entered into the said Book of Precedents because, in such a 
case, the Supreme Court, but not other courts, is bound by such a rule 
unless it is reversed by a senate of 15 members of the Supreme Court, and 
the decision of such a senate is likewise binding upon the Supreme Court 
unless it is reversed by a senate of 21 Court members. Although even 
decisions arrived at in such a manner are not legally binding upon other 
courts, they are in fact adhered to by all Austrian courts. It can, there- 
fore, be assumed that henceforward exemption from domestic jurisdiction 
will be granted in Austria only in the case of acta imperi. 

2. The next question to be decided was whether the confiscation of the 
establishment in Bodenbach had to be recognized with regard to property or 
rights situated in Austria. The Supreme Court answered that question 
in the negative. The Court pointed out that it was controversial in inter- 
national law whether war measures must be held to be effective in other 
countries at all; the Court referred in this respect, inter alia, to the dictum 
of the United States Supreme Court of December 8, 1947, in Silesian Amert- 
can Corporation v. Clark (68 Sup. Ct. 179), but argued that it was not re- 
quired to deal with this question in extenso because in any case war measures 
need not be recognized by non-belligerent states, as ruled in many countries. 
The Court considered Austria to be a non-belligerent state, since it had been 
compelled by force to take part in the war, so that Austria was not bound 
to recognize confiscatory measures imposed in Czechoslovakia as far as 
property or rights in Austria were concerned. 

3. The above deliberations led the Supreme Court to the conclusion that 
the trademarks registered in Czechoslovakia in the name of the Bodenbach 
establishment and transferred there to the nationalized enterprise did not 
devolve to the latter with regard to Austria. In this respect the Court took 
the view that foreign trademarks did not necessarily share the fate of the 
trademarks in the country of origin, but adhered to the principle of inde- 
pendence of such foreign trademarks (denial of the principle of the situs 
of foreign trademarks in the country of origin of the goods concerned). 
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Those marks, therefore, were considered still to be the property of the 
former owners so that the nationalized enterprise was not entitled to use 
them in Austria. Consequently, the interlocutory injunction sought by 
the plaintiff as licensee of Dralle had to be granted. 
PauL ABEL 
Consultant on International Law, London 


SOME UNSOLVED PROBLEMS REGARDING WAR DAMAGE CLAIMS UNDER 
ARTICLE 78 OF THE TREATY OF PEACE WITH ITALY 

In escaping from the caves of the Minotaur, Theseus was aided by the 
thread given to him by Ariadne. There is not even a line of sweet reason- 
ableness to enable one to solve the intricacies and perplexities of Article 78 
of the Treaty of Peace with Italy,! made more intricate and more perplex- 
ing by the so-called Lombardo Agreement of August 14, 1947,? which was 
intended to clarify its provisions. 

This article is not intended to solve, but only to indicate a few of the 
many problems which may arise. Their solution will not depend on Thes- 
eus, but upon the judgment of the Conciliation Commission set up under 
Article 83 of the Treaty to settle disputes. 


1. Nationality of Claimants 


Under the Treaty, to qualify for its benefits, a claimant must be a United 
Nations national, and must have been such on September 15, 1947, the date 
the Treaty became effective, and on September 3, 1943, the date of the 
Armistice with Italy. However, Section 18 of the Agreement broadens the 
definition and also permits presentation of a claim if the claimant was such 
a national at the time the damage occurred to the property, which may 
have been after September 3, 1943. If a claimant were a Frenchman on 
September 3, 1943, but prior to September 15, 1947, became a naturalized 
American citizen, the American Government would probably alone or in 
concert with the French Government present his claim because he was at 
all times a United Nations national. Let us suppose, however, that on 
September 15, 1947, a claimant enjoyed dual nationality, his other nation- 
ality being Swiss or German. Such a claim might be advanced only if the 
claimant at the time of the loss had been a non-resident of an enemy coun- 
try, or even if a resident, had been loyal to the Allied and Associated 


‘Treaties of Peace with Italy, Hungary, Bulgaria, Roumania and Finland (Depart- 
ment of State Publication 2743) p. 1, at p. 34; this JourNaL, Supp., Vol. 42 (1948), 
p. 47, at p. 76. 

Wherever the word ‘‘Treaty’’ is used, reference is to Art. 78 unless otherwise stated. 

*Memorandum of Understanding between the Government of the United States of 
America and the Government of Italy Regarding the Settlement of Certain Wartime 
Claims and Related Matters, hereinafter called the ‘‘Agreement’’; this JOURNAL, Supp., 
Vol. 42 (1948), p. 146. 
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Powers, or had been ‘‘treated as enemy”’ and not affiliated with the Nazis. 
However, the Italian authorities might also assert that the claimant, as well 
as being a United Nations national, was of neutral or enemy nationality 
and for the purpose of war damage compensation must be considered the 
latter. 

Under the Treaty, those who under the laws in force in Italy during the 
war were ‘‘treated as enemy’’ are included within the definition of the 
term ‘‘United Nations national’’; in defining this latter term, Section 18 
of the agreement omits those ‘‘treated as enemy,’’ but the Agreement is not 
considered as limiting the Treaty definition. However, the question of 
when one can be considered as having been ‘‘treated as enemy’’ assumes 
real importance in the case of the Jews who fled from Nazi persecution, 
some of whom acquired American citizenship after September 3, 1943, and 
after the date on which the damage occurred to their property. Therefore, 
a brief resumé of the Italian laws on the subject is in order here. 

Italian Decrees No. 1381 of September 7, 1938, and No. 1728 of Novem- 
ber 17, 1938,* required foreign Jews and those who had acquired Italian 
citizenship after January 1, 1919, to leave Italy, Libya and the Italian 
possessions in the Aegean Islands before March 12, 1939, on penalty of ex- 
pulsion, and deprived the latter of their citizenship. The latter decree 
added a fine or a three-month prison term for non-compliance and restricted 
considerably the activities of Italian citizens of the Jewish race, providing 
that they could not own lands worth more than 5,000 lire or urban dwell- 
ings having a taxable value of over 20,000 lire, and could not own or man- 
age firms concerned with the national defense or employing more than 100 
people. 

Decree No. 126 of February 9, 1939,° required the transfer of all real 
property in excess of that which Italian citizens of the Jewish race were 
allowed to own to E.G.E.L.I. (Ente di Gestione e Liquidazione Immobiliare), 
which was empowered to sell or otherwise dispose of such property; and 
also the transfers of all concerns in which they could not participate to 
E.G.E.L.I., which was again empowered to sell them and place the proceeds 
in non-transferable bonds issued by the Italian Government. 

With respect to property in Italy, the Italian racial laws, including those 
referred to above, but excluding any which may have been proclaimed by 
Mussolini’s short-lived Republic of Sal6, applied only to Italian citizens of 
the Jewish race, and not to other members of the Jewish race, whether 
resident or non-resident in Italy, who were not Italians. However, foreign 
Jews, as well as those who had become Italian citizens after January 1, 
1919, having been expelled from the country, found it practically impos- 


3 Gazzetta Ufficiale, No. 208, Sept. 12, 1938, p. 3871. 
4 Ibid., No. 264, Nov. 19, 1938, pp. 4794-4796. 
5 Ibid., No. 35, Feb. 11, 1939, pp. 732-741. 
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sible to use their property or to take it or the proceeds of any sale thereof 
out of the country. 

Citizenship rights were restored only by Decree No. 25 of January 20, 
1944, and patrimonial rights by Decree No. 26 of the same date ® which did 
not become effective until October 20, 1944. The latter decree required 
E.G.E.L.I., or the third parties to whom they had been transferred, to re- 
turn the real estate or other property taken. 

If an Italian corporation had its property seized under a decree of se- 
questration as enemy property (and not sold but merely managed by E.G. 
E.L.I.), or an American were interned, that would certainly be considered 
as having been ‘‘treated as enemy’’ under section 9 (a) of Article 78 of 
the Treaty of Peace with Italy. Although the racial laws were enacted 
prior to the declaration of war, at a time when there were no ‘‘enemies’’ of 
Italy, yet their effect was infinitely more damaging than the mere seques- 
tration of enemy property and they were continued ‘‘in force in Italy dur- 
ing the war’’ as specified in said section 9 (a). Therefore, it is believed, 
from an objective, not a subjective, Italian study of these decrees, that at 
least Italian citizens of the Jewish race affected by the decrees above re- 
ferred to, whose property was damaged or destroyed prior to October 20, 
1944 (the effective date of Decree No. 26 of January 20, 1944, which pro- 
vided for the return of the property taken from them), should be con- 
sidered as having been ‘‘treated as enemy”’ and their claims presented by 
the American Government if they were citizens of the United States on 
September 15, 1947. 

There is a contrary argument to the effect that Article 25 of the Ru- 
manian Treaty and Article 27 of the Hungarian Treaty‘ specifically pro- 
vide for the restoration of properties sequestrated or confiscated on account 
of the racial origin or religion of the owner. Since section 9 (a) of both 
Article 24 of the Rumanian Treaty and Article 26 of the Hungarian Treaty 
are the same as section 9 (a) of Article 78 of the Italian Treaty, and since 
an article similar to Article 25 of the Rumanian and Article 27 of the 
Hungarian treaties was omitted from the Italian Treaty, it was intended 
that persons who came under the Italian racial laws should not be consid- 
ered as having been ‘‘treated as enemy.’’ This argument is not believed to 
be sound. No inference of any kind need be drawn from the omission in 
the Italian Treaty of an article returning properties taken on account of 
racial origin, because it was unnecessary to include such an article in the 
Italian Treaty, since the Italian decrees of 1944 had already provided for 
the return of such sequestrated and confiscated properties. However, if an 
inference must be made, the reverse one seems to be more in order, since 
the insertion of such a clause in the Rumanian and Hungarian treaties 


6 Gazzetta Ufficiale, No. 5, Feb. 9, 1944; ibid., Serie Speciale, No. 71, Oct. 20, 1944. 
7 For texts of Hungarian and Rumanian treaties, see Dept. of State Publication 2743; 
also this JouRNAL, Supp., Vol. 42 (1948), pp. 225, 252. 
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would indicate that in those two countries such persons had not been 
‘*treated as enemy’’; while its very omission in the Italian Treaty might be 
said to indicate that in Italy they had been so treated, and thus came within 
the purview of section 9 (a) of Article 78. 

On January 4, 1944, Decree No. 2 of the Republic of Salé * enacted some 
‘‘new regulations concerning property owned by Italian citizens of the 
Jewish race.’’ This decree made specific reference to the earlier decrees of 
the legitimate Italian Government (No. 1728 of November 17, 1938, and No. 
126 of February 9, 1939) and abrogated all inconsistent provisions. Not- 
withstanding its title, Article 7 of this decree provided for the confiscation 
by the state of all property, both real and personal, tangible and intangi- 
ble, not only belonging to Italian citizens of the Jewish race, but also be- 
longing to foreign Jews whether resident or non-resident in Italy. All 
such property was to be turned over to E.G.E.L.I1., which was authorized 
to sell it and deposit the net proceeds in the State Treasury for the purpose 
of payment of damages caused by enemy air attacks. Severe fines and 
prison sentences were to be imposed for violation of the law. 

Unquestionably this decree was far worse than the previous decrees of 
the legitimate Italian Government, and since it provided as well for the 
confiscation and sale of all property belonging to foreign Jews, whether 
resident or non-resident, foreign Jews could also be certainly considered 
as having been ‘‘treated as enemy’’ pursuant to its provisions. However, 
it is not believed that the present Government of Italy is responsible in any 
way for this law and therefore its content is immaterial. 

Section 9 (ce) of Article 78 of the Treaty provides: ‘‘The term United 
Nations nationals also includes all individuals, corporations or associations 
which under the laws in force in Italy during the war were treated as 
enemy.’’ It is thought that this legally refers to the laws ‘‘in force 
throughout Italy’’ which can only mean the laws of the present Italian 
Government and its legitimate predecessor. The Republic of Sal6 was no 
more than an insurgent government set up with the aid of the German 
Army of occupation in northern Italy with Mussolini at its head; it was 
not a legal continuation of the Government of King Victor Emanuel III, as 
Mussolini had been deprived of his authority, and administrative control 
was vested in the hands of Marshal Badoglio. Furthermore, the Republic’s 
laws were only effective in that part of Italy controlled by it. 

It is a general rule of international law that where an armed insurrec- 
tion has gone beyond the control of the parent government, that govern- 
ment is not responsible for damages to foreigners by the insurgents. Con- 
sequently, even if foreign Jews were ‘‘treated as enemy’’ by the Republic 
of Salé6’s Decree No. 2 of January 4, 1944, this does not mean that they 
were so treated by the Government of Italy, since that government was un- 


8 Gazzetta Ufficiale, No. 6, Jan. 10, 1944, pp. 31-33. 
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able to prevent such treatment and itself, on October 21, 1944, had by law 
restored all patrimonial rights to Italian citizens of the Jewish race, and by 
Decree No. 222 of April 12, 1945,® had enacted regulations for the return of 
the property rights of Italian citizens and foreigners who came under the 
racial laws (those who became Italian citizens after January 1, 1919, and 
had been deprived of their citizenship). 

A sovereign nation has the right to say what foreigners shall be per- 
mitted to remain in its territory. If foreign Jews were expelled in 1939 
when there was no war, such action was obviously a matter of domestic 
legislation and standing alone would not have made them ‘‘treated as 
enemy.’’ When war broke out, if they were then American Jews, their 
property would automatically have been sequestrated as enemy property 
anyhow and they could present claims for damages under the Treaty pro- 
visions. If they were then citizens of neutral countries, they might claim 
that, because of their expulsion without the privilege of taking their prop- 
erty with them out of Italy, they were deprived of it without due process 
of law; the countries of which they were nationals could then present a 
claim on their behalf under the ordinary rules of international law and the 
amount of indemnity would not be two-thirds, but the amount of damage 
sustained at the time of its occurrence. 

The real problem thus arises only in the case of the expulsion of Jews of 
German origin, most of whom were probably stateless. Unless, for the 
reasons hereinafter stated, the damage to their property occurred in the 
short period between January 11 and June 2, 1945, the American Govern- 
ment would probably not undertake to present their claims for compensa- 
tion, because, not having been ‘‘treated as enemy’’ by the Italian Govern- 
ment, they were not even United Nations nationals. However, under 
Italian Decree No. 1415 of July 8, 1938,'° stateless persons who were at any 
time nationals of an enemy state were considered as enemies. In the Ga- 
zetta Ufficiale No. 5 of January 11, 1945, a decree of the President of the 
Council of Ministers was published to the effect that Germany was from 
that date considered as an enemy state. Probably inadvertently, this de- 
cree officially made enemies of stateless German Jews, and so a further de- 
cree of May 7, 1945, of the President of the Council of Ministers was pub- 
lished in the Gazzetta Ufficiale No. 55 of June 2, 1945, nullifying the pro- 
visions of the prior decree of January 11, 1945, with respect to stateless 
persons who once had German nationality. These two decrees indicate, 
from a subjective viewpoint, that the Italian Government did not believe 
it had, prior to January 11, 1945, ‘‘treated as enemy”’ stateless German 
Jews and inferentially that it did not consider itself responsible for the 
decrees of Mussolini’s Republic of Salé. Nevertheless, Jews of German 


9 Gazzetta Ufficiale, No. 61, May 22, 1945, pp. 741-743. 
10 Gazzetta Ufficiale, No. 211, Supp., Sept. 15, 1938, pp. 1-38. 
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origin, if the damage to their property occurred between the dates of 
these two 1945 decrees when they were ‘‘treated as enemy,’’ should be en- 
titled to compensation under the provisions of Article 78, if they were U. 8. 
citizens on September 15, 1947. A solution of the difficulties of this un- 
fortunate group of individuals may perhaps ultimately be sought by direct 
agreement with Italy, through some action by the United Nations or in the 
Peace Treaty with Germany, if one is ever written. 

Returning again to Article 78 of the Peace Treaty with Italy, we find 
that except for its definition, the word ‘‘owner’’ is used only once therein 
in paragraph 8, which grants an owner the right to settle his claim directly 
with the Italian Government without regard to the other sections of the 
article. It is defined as including a ‘‘successor’’ who is also a United Na- 
tions national. If an American owner of damaged property had trans- 
ferred both his property and the right to claim compensation for war dam- 
age to an American corporation organized after September 15, 1947, or to 
an American citizen who had been naturalized after that date, or such 
rights were inherited by an American child born after that date, compensa- 
tion might possibly be refused on the ground that the claimant assignee 
was not a United Nations national on the date the Treaty went into effect. 
If a valid claim of a United Nations national had been transferred to a 
Swiss and reassigned to a United Nations national before September 15, 
1947, the chain of title might be so broken as to prevent consideration of 
the claim. 

Pursuant to the terms of both the Treaty and the Agreement, any cor- 
poration is legally entitled to have its claim presented, regardless of the 
nationality of its stockholders, if it was organized in the United States; but 
it is not likely that the claim would be so presented, if the stock were 
largely owned by neutrals or enemy aliens, unless the latters’ interest were 
represented by the Office of Alien Property. However, an Italian corpora- 
tion ‘‘treated as enemy”’ should be able to recover for war damage sus- 
tained, though some portion of its stock might have been owned by Ital- 
ians. If objection is made that this grants such a corporation preferential 
treatment as compared to its Italian competitors, the answer seems to be 
that its competitors did not suffer the disabilities of sequestration. Fur- 
thermore, under paragraph 4 (b) of the Treaty, even a small direct or in- 
direct American interest in any ordinary Italian corporation which sus- 
tained war damage is entitled to be compensated to the extent of its pro- 
portionate interest therein. 


2. Nature and Amount of Indemnity 


So much for the effect of the nationality of the claimant on his right to 
make a claim. But what can he claim? Under section 4 (a) of the Treaty, 
monetary compensation is restricted to lire and is not payable in dollars. 
The amount is based on the sum necessary at the date of payment to pur- 
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chase goods similar to those destroyed or to make good the loss suffered. 
It is beyond comprehension how any reasonable man can determine today 
the cost of an article six months or six years hence when payment may be 
made. He cannot, and consequently claims must be based on present-day 
values subject to reconsideration and adjustment at the date of payment. 
Since there is no express time-limit for the presentation of claims, a claim- 
ant might gamble on an increase in the cost of repair of his damaged 
property, delay for a long time the presentation of his claim, finally re- 
ceive a larger compensation, and then never repair the property. 

The first sentence of paragraph 4 (a) of the Treaty also states that the 
‘Italian Government shall be responsible for the restoration to complete 
good order of the property returned to United Nations nationals under 
paragraph 1.’’ The latter provides that Italy shall ‘‘return all property 
in Italy of the United Nations and their nationals as it now exists.’’ It 
is asserted that this first sentence of paragraph 4 (a) relates solely to 
sequestrated property, because property must have first been sequestrated 
to be ‘‘returned,’’ and, consequently, this implies that the rest of this 
paragraph relates only to sequestrated property, even though it continues: 


In cases where property can not be returned or where as a result of 
the war a United Nations national has suffered a loss by reason of 
injury or damage to property in Italy, he shall receive from the Italian 
Government compensation in lire to the extent of two-thirds of the 
sum necessary, at the date of payment, to purchase similar property 
or to make good the loss suffered. 


The contrary and probably stronger argument is that this implication 
was eliminated by the use of the word ‘‘all’’ instead of ‘‘the’’ before the 
word ‘‘property’’ in paragraph 1 and that the first sentence of 4 (a) does 
not control the balance of the paragraph. Thus, while only sequestrated 
property need be returned and restored ‘‘to complete good order,’’ as 
provided in the first sentence, compensation, as specified in the balance of 
paragraph 4 (a) must also be paid for non-sequestrated property dam- 
aged or destroyed, or sequestrated property no longer in existence. It 
was later provided in section 16 (a) of the Agreement that the require- 
ment for the return ‘‘to complete good order’’ applied to all cases to which 
paragraph 4 (a) applied (which would at the very least cover sequestrated 
property), and section 16 (b) of the Agreement extended this to property 
not covered by section 16 (a), so clearly all property whether sequestrated 
or non-sequestrated is now included. However, application of this require- 
ment was limited to cases where there had been (1) deterioration of the 
physical property while under Italian control, or (2) where the physical 
property had suffered non-substantial damage as a result of acts of war. 
But there is no definition of the word ‘‘deterioration’’ and no indication 
whether it refers to acts of non-feasance, malfeasance or misfeasance by the 
Italian authorities or to all of them. There is no definition of the word 
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‘‘non-substantial,’’ and it is not clear whether that damage would be con- 
sidered substantial when there was destroyed a key part of a piece of ma- 
chinery, itself of insignificant value but without which the machine could 
not function, or- only when the cost of repair exceeded a definite per- 
centage of the value of the property repaired. If the latter, further ques- 
tions would be whether each unit of the claimant’s property should be 
considered separately or all of it as a whole and what ‘‘complete good 
order’’ meant—one hundred percent efficiency or, as is more likely, only 
that condition in which the property was on June 10, 1940, on which date, 
under paragraph 1 of the Treaty, Italy was obligated to restore all legal 
rights and interests as they then existed. At the date this was written, none 
of these problems seem to have been definitely solved nor had a further 
interpretative agreement been concluded with the Italians. 

It has been alleged by others, not affected by the Agreement, that the 
Italian obligation under paragraph 4 (a) of the Treaty to restore ‘‘to 
complete good order’’ applies to all property, sequestrated or non-seques- 
trated, and that the provision for two-thirds compensation of the ‘‘sum 
necessary to purchase similar property or to make good the loss suffered’’ 
is only a sanction for its application, since it would be foolish to assert 
that sequestrated property totally destroyed should receive two-thirds com- 
pensation, while full compensation should be paid for sequestrated prop- 
erty partially destroyed. The fallacy of this argument seems to lie in 
the fact that it would have been quite useless to specify the various cases 
in which two-thirds compensation is to be paid if that were only the 
sanction for the return of all property to good order. It has also been 
asserted that the Italian primary obligation is to restore to good order all 
property, sequestrated or non-sequestrated, and that the provision of two- 
thirds compensation is not meant as a sanction but as additional compensa- 
tion, not for the physical damage to the property, but to ‘‘make good the 
loss suffered’’ for such things as marketing damages and loss of good will. 

Confusion even exists over the meaning and application of the phrase 
‘‘to make good the loss suffered.”’ A man whose house was totally de- 
stroyed will presumably not recover two-thirds of its original cost but 
two-thirds of its replacement cost on the date the claim is paid; but if a 
man’s bank account were sequestrated, whether there is returned to him 
the full amount of lire he had on deposit, or only two-thirds thereof, if he 
is paid in present-day depreciated lire, he will actually receive back about 
one-thirtieth of the value of his property, since money cannot be disas- 
sociated from its present-day purchasing power. It is argued that anyone 
doing business in a foreign country takes the risk of currency inflation. 
In normal times this is true, because there is always the opportunity at any 
given moment to convert money into physical property, but sequestration 
prevented this. However, this argument is somewhat supported by infer- 
ence from section 17 (b) of the Agreement. The Italian Government here 
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assumes the obligation, at the earliest date permitted by its foreign ex- 
change position, to make available foreign exchange to take care of debts, 
expressed in non-lira currencies, owed by Italian nationals which the latter 
have actually discharged by lira payments to Italian Government agencies 
to the credit of United Nations nationals. The negative inference to be 
drawn from these provisions is that it was thus intended under the Treaty 
that ordinary lira bank accounts be restored in present-day depreciated 
lire. But no one knows when the Italian foreign exchange position will 
enable the Italian Government to make foreign exchange available for the 
payment of debts expressed in non-lira currencies. 

Under paragraph 4 (d) of the Treaty, the Italian Government also as- 
sumes the obligation similarly to compensate United Nations nationals for 
loss or damage due to ‘‘special measures’’ applied to their property during 
the war and which were not applicable to Italian property; but it is 
specifically stated that this does not apply to ‘‘a loss of profit.’’ It has 
been suggested that ‘‘special measures’’ refer only to restrictions placed 
on the business activities of United Nations nationals and not to measures 
of sequestration. If that be so, a negative inference can again be drawn 
that ‘‘a loss of profit’’ should be allowed in sequestration cases. In these, 
a United Nations national would have had no opportunity personally to 
make profit, since control of his enterprise was completely taken away from 
him ; whereas in the case of special measures, his control was merely limited 
and he still had some chance to make a profit. 

Paragraph 6 of the Treaty provides for the exemption of United Nations 
nationals and their properties from any exceptional tax on their capital 
assets in Italy levied for the purpose of meeting charges arising out of the 
war. When the Italian Government levied a patrimonial tax, the interpre- 
tation of this paragraph became important. The question that immediately 
comes to mind is whether it should be determined by an objective or a 
subjective standard that a tax is for a specific purpose—what the tax ac- 
complishes and not necessarily what the legislature expressly says the tax 
is for. Whether the tax is ‘‘exceptional’’ may depend not only on whether 
it is placed alone on United Nations nationals and not on Italians, but 
also whether it is unusual in kind or amount. 

Paragraph 7 of the Treaty makes Italy continue to be responsible for 
the loss or damage sustained during the war by property in ceded terri- 
tory, and the problem arises whether the Italian colonies are included in 
the term ‘‘ceded territory.’’ Those who reply in the affirmative say that 
the colonies have in fact been ceded, although it is not yet known to whom; 
that they are at least in a condition analogous to cession, and if Italy is 
to be responsible for war damage to property of United Nations nationals 
in Italy and the ceded territories, an exemption in case of her former 
colonies is illogical. Those who oppose declare that there are strong po- 
litical reasons for avoiding any idea of cession and that paragraph 19 of 
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Annex XIV of the Treaty, ‘‘Economie and Financial Provisions Relating 
to Ceded Territories,’’ specifically provides that the Annex does not apply 
to the former Italian colonies; they suggest that Italy merely renounced 
her sovereignty over them, there is no one to whom a cession has been 
made, and there can be no cession until they are disposed of by the four 
Great Powers as provided in Article 23 of the Treaty. 


3. Invalidation of Measures against United Nations Property 


Paragraph 2 of the Treaty, in substance, provides that the Italian Gov- 
ernment shall nullify all measures, including seizures, sequestration or 
control taken by it against United Nations property between June 10, 
1940, and September 15, 1947, when the Treaty came into force. Section 
16 (a) of the Agreement says that Italy will expedite arrangements for 
the desequestration and release of any unusual controls over the property 
or interests in Italy of nationals of the United States of America, including 
the cancellation of any controls, contracts, agreements, or arrangements 
undertaken during the period of control in accordance with the request, 
or at the direction, of the Government of Italy, its agencies or officials, 
which are not deemed to have been in the best interests of such property or 
interests. There are, however, no specifie provisions detailing exactly 
what the Italian Government must do to carry out this obligation or when 
it should do it. Consequently, there have been instances where, because 
of inaction, insufficient or tardy action by the Italian authorities; Ameri- 
ean nationals have experienced some hardship. In some cases, sequestra- 
tors have rented premises at very low rentals or fraudulently disposed of 
property to third parties, or the latter have purchased such property at 
illegal tax sales allegedly held to pay the expenses of sequestration. 
When the property is ‘‘reconsigned’’ to the owner, he may either find it in 
the possession of tenants that he cannot evict, or most of the valuable 
property missing or in the hands of others. Italian law provides remedies 
through actions instituted by the local Intendenza di Finanza to evict 
such tenants or through actions to recover the articles sold or improperly 
acquired. However, statutes of limitation and other legal technicalities 
may prevent such suits being brought, and even if they are commenced, 
the delays of the Italian courts are such that it may be years before a case 
is disposed of, and in the meanwhile the United Nations national has been 
deprived of both his rights and property. Yet when the Conciliation 
Commission, above referred to, commences to function it may be able to 
assert jurisdiction and remedy this situation through its judgments. 

Paragraph 3 of the Treaty also provides that the Italian Government 
shall invalidate transfers involving property rights and interests of any 
description belonging to United Nations nationals where such transfers 
resulted from force or duress exerted by Axis governments or their agencies 
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during the war. It has been contended that all transfers of property by 
sequestrators, whether or not made in good faith, must be set aside, since, 
insofar as the owner is concerned, the transfer was against his will and 
under duress. But surely it is reasonable to assume that it was intended 
that such action should be limited to those transfers not made in the best 
interest of the property as specified in Section 16 (a) of the Agreement. 

While it is fairly clear that a transfer of property by a government 
official such as a sequestrator may possibly be considered the result of 
force or duress, a transfer by one individual to another may also be said 
to have resulted from ‘‘collective duress’’ exercised by the Italian Govern- 
ment. Under Nazi laws, former residents of Germany were required to 
return their stockholdings to Germany where they would be converted into 
almost worthless blocked German currency. Since the Italian law pro- 
vided for the expulsion of Italian Jews of foreign origin and the con- 
fiscation of their stockholdings, and because of the collaboration between the 
two countries, it was also reasonable to expect that such shares might be 
confiscated and returned to Germany, 2nd individuals may have been 
frightened into disposing of their holdings at ridiculously low prices. In 
some cases, friendly Italians to whom property had been transferred to 
conceal foreign interests were compelled by other Italians, through the 
threat of exposure and consequent punishment, to sell it or practically give 
it away, and such transactions should be set aside. 

The more one studies Article 78, the more problems come to mind, and 
not all of them have been presented here. It is charitable to conclude that 
the necessity of reaching agreement by treaty outweighed in the minds of 
the framers the benefits of clarity of expression. 

ALBERT EK. KANE * 


22ND SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Hague Academy of International Law will hold its twenty-second 
session for four weeks beginning on July 16 and ending on August 11, 
1951. The course will consist of three lecture periods each morning for 
five days a week and one or two seminar sessions on some afternoons. The 
provisional program, as recently announced, includes lectures on the his- 
torical development of international law, the principles of international 
public law, administrative, economic and financial law, and international 
organization. Among the lecturers will be: Professor Raja Gabaglia of 
the University of Rio de Janeiro, who will speak on ‘‘Frontiers in Latin- 
America; Dr. Charles G. Fenwick, Director of the Department of Inter- 
national Law and Organization of the Pan American Union, who will give 
a general course on international public law; Professor Erik Castrén of 


“The views expressed herein are the personal views of the author only. 
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the University of Helsinki, who will lecture on ‘‘Succession of States— 
Recent Aspects’’; Mr. Jan Hostie, Honorary Juridical Counselor of the 
Belgian Ministry for Foreign Affairs, who will speak on ‘‘Transport of 
Merchandise in International Law’’; Professor Walther Hug, of the Poly- 
technicum of Ziirich, who will discuss ‘‘The Law of International Pay- 
ments’’; Dr. Ivan Kerno, Assistant Secretary General of the United Na- 
tions, whose topic will be ‘‘The Organization of the United Nations and 
the International Court of Justice’’; Mr. Emile Giraud, of the Legal De- 
partment of the United Nations Secretariat, who will discuss ‘‘The Sec- 
retariat of International Institutions’’; Professor René Cassin of the Paris 
Law Faculty, who will speak on ‘‘The Universal Declaration of Human 
Rights and Its Execution’’; Dr. Hans Wehberg, Professor at the Institut 
Universitaire de Hautes Etudes Internationales, whose theme will be ‘‘Pro- 
hibitions of the Use of Foree—The Principle and the Problems which 
Arise’’; and Professor A. L. Goodhart of University College, Oxford, who 
will discuss the Atlantic Pact. 

The courses, which are given in English or French, are designed to sup- 
plement university training and are open to those who already have some 
background in international law and wish to improve their knowledge of 
the subject. The Managing Board of the Academy passes upon admissions 
to the courses, conferences and seminars. Applications for admission and 
further information concerning the session may be obtained from the 
Secretariat, Room 50, The Peace Palace, The Hague. 

The Academy instituted at its 1950 session the conferring of a diploma 
upon students who attend the courses and successfully pass examinations 
at the end of the session. The examinations are both oral and written, 
and are based upon questions discussed in the seminars and lectures at- 
tended, as well as upon the main topics of international law. A candidate 
for an Academy Diploma must hold a university degree which, in the 
opinion of the Curatorium of the Academy, is adequate both as to subjects 
and standards; or must have completed a course of professional legal 
studies in conformity with the program legally prescribed in the country 
where he has studied. He must also show some special knowledge of 
international law by means of a scientific piece of work or otherwise. 
Candidates for the diploma must file with the Secretariat of the Academy 
at The Hague, not less than two calendar months before the date of the 
opening session, certificates and other documents and information necessary 
to qualify them as candidates. 

The Academy Diploma is distinct from the Certificate of Regular At- 
tendance, which is awarded without examination to students who have at- 
tended the general lectures and a specified number of other lectures of 


their choice. 
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INTERNATIONAL COMMITTEE FOR COMPARATIVE LAW 


Problems of legal documentation were the principal concern of the mid- 
winter meeting in Paris of the Executive Bureau of the International Com- 
mittee for Comparative Law. Since the organization of the Committee in 
March, 1949, under the auspices of UNESCO, applications for membership 
have been accepted from national committees constituted in Belgium, 
Brazil, France, Germany, Greece, Guatemala, Haiti, Italy, Mexico, Nica- 
ragua, Peru, Spain, the United Kingdom and the United States. The 
national committee for the United States is the American Foreign Law 
Association, of which Phanor J. Eder is President. Its representative on 
the Executive Bureau is Alexis Coudert. 

The task set for the future is to prepare during 1951 a catalogue of 
sources of information on the law in the principal areas of the world, in- 
eluding a list of all legal periodicals and serial publications, with extensive 
information on their character, editors, size and cost. There will also be 
included a list of centers of legal activity, law libraries and international 
organizations engaged in legal research. William S. Barnes has been ap- 
pointed by the American Foreign Law Association to codrdinate the con- 
tributions of American specialists to this project. 

A second project is planned for 1951, namely, the preparation of a report 
on the teaching of law in eight countries of the world (Egypt, France, 
India, Mexico, Poland, Sweden, the United States and the United Kingdom). 
The report is to stress the réle of law teaching in the educational system 
and is to be a synthesis and not a mere enumeration. Professor Niboyet 
of France will be the General Reporter for the series, while John N. 
Hazard will céordinate the group of American authors. 

The International Committee has established a long-range project to 
encourage preparation of (a) bibliographies of legal literature basic to an 
understanding of each jurisdiction or system of law, together with yearly 
supplements; (b) a basic introduction to the law of one or two countries 
to serve as a pattern to be followed by others; (c) a yearbook on the law 
of one of the countries already introduced, the yearbook to serve as a 
pattern for others; (d) a plan for uniform indices and format susceptible 
of translation and compilation in a single loose-leaf world yearbook of 
law; and (e) the formation of centers of documentation in each country 
with the hope eventually of establishing an international clearing-house 
between these centers. 

The next meeting of the Executive Bureau is to be held in Paris in 
July, 1951, and a subsequent meeting will be held at the University of 
Cambridge, England, in July, 1952, in conjunction with a program in 
comparative law planned for that time by the University. 

J. N. H. 
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MOUNT HOLYOKE INSTITUTE ON THE UNITED NATIONS 


The fourth session of the Mount Holyoke Institute on the United Nations 
is planned to open at South Hadley on June 24th and close July 21st. The 
program will deat with the crucial world problems confronting the United 
States and the United Nations today. The Institute will again provide men 
and women concerned with world affairs an opportunity for study and dis- 
cussion with officials of the United Nations, United States and foreign gov- 
ernments, and with specialists in international affairs. Each week emphasis 
is placed on America’s réle in the United Nations, the opinions of other 
peoples, and the possibilities of activities at the local community level. 
Weekly trips to the United Nations headquarters in New York are a special 
feature of the Institute. 

The Institute is now in its fourth year under the sponsorship of the 
Carnegie Endowment for International Peace, Foreign Policy Association, 
Woodrow Wilson Foundation, World Peace Foundation and the following 
New England colleges: Amherst College, Bowdoin College, Brown Univer- 
sity, Clark University, Connecticut College, Mount Holyoke College, Smith 
College, Springfield College, Trinity College, University of Massachusetts, 
Wellesley College, Wesleyan University, Wheaton College and Williams 
College. 

Fees last year were $60 each week, divided into $25 for tuition and $35 
for room and board, or $230 for the entire session. It is hoped that they 
ean be kept approximately the same in 1951. A few tuition scholarships 
will be available. Possibilities are being explored for arranging with near- 


by universities for the offering of summer school credit. Applications for 
admission and scholarships should be made to the Executive Secretary, 
Mount Holyoke Institute on the United Nations, South Hadley, Massa- 
chusetts. 


TEACHING VACANCY AT HEBREW UNIVERSITY OF JERUSALEM 


The Hebrew University of Jerusalem hereby gives notice of a vacancy in 
the position of Lecturer in International Relations. Details on the position 
and conditions for application may be obtained by writing to The Academic 
Secretary, The Hebrew University, Jerusalem, Israel. Since the language 
of instruction at the University is Hebrew, the candidate must either possess 
sufficient knowledge of the language, or undertake to acquire a working 
knowledge of it within a reasonable period of time. The term Lecturer is 
used here in the English connotation; the post of Lecturer is a permanent 
one, equivalent at least to that of Assistant Professor (in the United States). 
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JUDICIAL DECISIONS 


By W. BisHop, JR. 


Of the Board of Editors 


[With the assistance of Mr. Donald S. Leeper, made possible by the W. W. Cook Legal 
Research Endowment of the University of Michigan Law School.] 


Dependent areas—Puerto Rico and United Nations Charter 
Ruiz Auicea v. UniTep States. 180 F. (2d) 870. 
U.S. Ct. of Appeals, First Circuit, March 10, 1950. Magruder, C. J. 


The court affirmed the District Court for Puerto Rico in convicting a 
Puerto Rican citizen of the United States for violation of the 1948 Selective 
Service Act, despite his elaborate contentions that this Act did not law- 
fully apply to Puerto Rico because, allegedly, (1) the Treaty of Paris by 
which Spain ceded Puerto Rico to the United States was void; (2) Puerto 
Rico lacked Congressional representation; (3) the imposition of Selective 
Service on Puerto Ricans violated Article 73 of the United Nations Charter 
under which ‘‘Members . . . which have . . . responsibilities for the ad- 
ministration of territories whose peoples have not yet attained a full measure 
of self-government recognize the principle that the interests of the in- 
habitants of these territories are paramount’’; and (4) a Resolution with 
respect to Puerto Rico was adopted in 1949 by the American Committee on 
Dependent Territories constituted pursuant to a resolution of the Bogota 
Conference of American States in 1948. 

Upholding the validity of the Treaty of Paris, the court emphasized that 
“Appellant could hardly expect us, as an intermediate appellate court, 
to undertake to overrule a half-century of history.’’ Although greater 
self-government for Puerto Rico was to be hoped for, Congress clearly had 
power to draft American citizens residing in the District of Columbia, and 
even resident aliens. As for Article 73 of the Charter, the court denied the 
contention that military service obligations were for the sole benefit of the 
United States and to the detriment of Puerto Rico, saying: 


In accepting the obligation to promote the well-being of the people of 
Puerto Rico, the United States presumably would be expected to protect 
the inhabitants of the island from subjugation by a hostile power. It 
would therefore seem not unjust, or to the detriment of the people of 
Puerto Rico, to require their service in the armed forces of the United 
States on an equal basis with residents of the continental United States. 


Furthermore, as Article 73, unlike the trusteeship provisions, ‘‘ provides no 
machinery for international supervision and control of the administration 
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on non-self-governing territories,’’ the court concluded that this article 
“did not have the legal effect of altering the domestic status of Puerto Rico 
under the Constitution of the United States, or of curtailing the constitu- 
tional power of Congress to legislate with reference to such territory.”’ 

As for the Resolution of the American Committee on Dependent Terri- 
tories, this ‘‘seems to have gone beyond the competence’’ of the Committee, 
which was ‘‘assigned the general function of seeking pacific means of elimi- 
nating ‘colonialism and the occupation of American territories by extra- 
continental countries’,’’ while appellant had not indicated on what theory 
an American court could recognize a resolution of this Committee ‘‘as hav- 
ing the slightest legal effect upon the status of Puerto Rico under the 
American flag. 


Jurisdiction—treason by nationals abroad—continuing allegiance 
Gmuuars v. Unrrep States. 182 F. (2d) 962. 
U. 8. Ct. of Appeals, Dist. of Col., May 19, 1950. Fahy, Ct. J. 


Upholding the conviction of an American citizen for treason consisting 
in her voluntarily broadcasting in Germany for the German Government 
during World War II, the court discussed a number of points relating to 
the American occupation of Germany. It answered the argument that 
defendant was entitled to asylum in Germany, apparently by virtue of the 
Extradition Treaty of 1930 between the United States and Germany, by 
saying that the treaty applied ‘‘only to fugitives who had fled the country 
where the crime was committed,’’ and that the right to give asylum to 
political offenders ‘‘is that of the State voluntarily to offer asylum, not that 
of the fugitive to insist upon it.’’ As to her argument that a citizen re- 
siding in enemy territory is under the obligation of local allegiance, the 
court added: 

obedience to the law of the country of domicile or residence—local 
allegiance—is permissible but this kind of allegiance does not call 
for adherence to the enemy and the giving of aid and comfort to it 
with disloyal intent. ... It is not disputed ... that a citizen in 
enemy country owes temporary allegiance to the enemy government, 
must obey its laws and may not plot or act against it. ... But ina 
trial for treason involving the question of failure to live up to the 
obligation of allegiance attaching to citizenship the question is for the 
jury to determine on the evidence whether what was done fell within 
permissible obedience to a foreign power or within the area of treason. 


The court rejected her contentions that her duties to the United States 
had ceased before her broadcasting in Germany, by reason of revocation of 
her passport by an American consular officer; ‘‘the revocation of a pass- 
port . . . does not cause a loss of citizenship or dissolve the obligation of 
allegiance arising from citizenship.’’ Nor did her signature of a paper 
in German prepared by an associate, which she said stated that she swore 
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allegiance to Germany, amount to an oath of allegiance such as would 
expatriate her; it was too informal and vague, no intention to renounce 
American citizenship by it was shown, and there was no official connection 
of the oath with the German Government.’ 


Aliens—war criminals—appeal in furma pauperis 
Nash v. MacArtHur. 184 F. (2d) 606. 
U.S. Ct. of Appeals, Dist. of Columbia, July 31, 1950. Fahy, Ct. J. 


The right to proceed in forma pauperis being limited to American citi- 
zens, an American citizen attorney who had aided in the defense of seven 
Japanese war criminals convicted by American military commissions was 
denied permission to appeal in forma pauperis from a denial of habeas 
corpus, the ‘‘real’’ appellants being the alien Japanese. 


Jurisdiction—crime on aircraft over high seas 
UNITED StTaTEs v. Corpova. 89 F. Supp. 298. 
U. S. District Court, E. D. N. Y., March 17, 1950. Kennedy, D. J. 


Defendant was charged with assaulting the pilot, stewardess and pas- 
sengers while a passenger on an airplane owned by an American corpora- 
tion and flying over the high seas between Puerto Rico and New York. 
Under 18 U. 8. Code, §§ 451 and 455, assault is punishable 


when committed upon the high seas . . . within the admiralty and 
maritime jurisdiction of the United States and out of the jurisdiction 
of any particular State, or when committed . . . on board any vessel 
belonging in whole or in part to the United States or any citizen 
thereof, or to any corporation created by or under the laws of the 
United States, or of any State . . . thereof. 


A jury being waived, the court found defendant guilty but arrested 
judgment of conviction ‘‘since there is no federal jurisdiction to punish 
those acts.’’ Discussing the cases construing the term ‘‘vessel,’’ the 
court found that the statute did not cover crimes committed on airplanes. 
Further, the cases concerning ‘‘high seas’’ did not warrant ‘‘the extension 
of the words ‘high seas’ to the air space over them.’’ The court added that 
it had ‘‘little doubt that had it wished to do so Congress could, under its 


1 See also Best v. U. S., 184 F. (2d) 131 (Ct. App., Ist, July 6, 1950), affirming the 
conviction of an American citizen for treason committed in Germany by broadcasting 
for Germany in World War II, 76 F. Supp. 138 and 857 (D. Mass., 1948), this JouRNAL, 
Vol. 42 (1948), p. 727. The court found that ‘‘Best was willing, even eager, to play 
the Nazi game,’’ and held that ‘‘it is of no consequence that he may have thought it 
was for the ultimate good of the United States to lose World War II, in order that 
Hitler might accomplish the destruction of an ally of the United States whom Best 
regarded as a potential enemy.’’ 
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police power, have extended federal criminal jurisdiction to acts committed 
on board an airplane owned by an American national.’’ 


War—enemy property controls 
KoTouira JINSHA McGratH. 90 F. Supp. 892. 
U. 8. District Court, Hawaii, June 5, 1950. McLaughlin, D. J. 


Plaintiff Hawaiian corporation, which had operated a Shinto shrine in 
Hawaii prior to December 7, 1941, sought under § 9 of the Trading with the 
Enemy Act to recover its property which had been vested in 1948 by the 
Alien Property Custodian. Finding that ‘‘the evidence does not estab- 
lish any Japanese governmental control, direct or indirect, of this plaintiff, 
nor any direct or indirect doctrinal or financial control by any state shrine 
in Japan,’’ the court held that plaintiff was not precluded from having 
its property returned, by reason of any ‘‘enemy taint’’ due to similarity of 
its teachings with those of Japanese Shintoism. The court held that at 
least after the Japanese Government was divested in 1945 of control over 
Shintoism in Japan, all possibility of enemy control of plaintiff had ceased. 
The court said: 


The undisguised fact is that this plaintiff’s property was vested— 
taken away—because what plaintiff believes in was disliked or sus- 
pected, and by taking away its base of operations, its fervor for its be- 
liefs would tend to diminish and eventually vanish... . 

We have not yet come to the point—nor will we ever while ‘‘this 


Court .. . sits’ —where the Government can take away a person’s 
property because it does not approve of what that person believes in or 
teaches by way of religion or philosophy of life. The First Amend- 
ment forbids.’ 


1 In Schill v. McGrath, 89 F. Supp. 339 (S. D. N. Y., Feb. 20, 1950), a German who had 
come to the U. S. in 1904 and who was naturalized in 1949, was denied return 
of his property vested by the Alien Property Custodian in 1943. The court relied on 
§ 39 of the Trading with the Enemy Act (50 U.S. Code, App. § 39), added in 1948 in 
connection with the war claims program to use German and Japanese private property 
as a means of satisfying American claims, which provided that no property or interest 
therein of German or Japanese nationals which had been vested ‘‘shall be returned to 
former owners thereof.’’ Subsequent acquisition of American citizenship did not aid 
plaintiff, though the possibility of administrative relief at the discretion of the Cus- 
todian was suggested. 

Also denying relief under §39 to one who came from Germany to Hawaii in 1896 
but who did not apply for citizenship until 1949 and who was detained against his will 
in Germany while there on a visit at the outbreak of the war, see Guessefeldt v. Mc- 
Grath, 89 F. Supp. 344 (D. C., Dist. Col., March 14, 1950). 

Also involving enemy property and the Alien Property Custodian, see Beck v. McGrath, 
182 F. (2d) 315 (Ct. App. 2d, May 19, 1950); McGrath v. Dravo Corp., 183 F. (2d) 
709 (Ct. App. 3d, July 26, 1950); Kroll v. McGrath, 91 F. Supp. 173 (D. C. Dist. Col., 
April 4, 1950); Duisberg v. U. 8., 89 F. Supp. 1019 (Ct. Cls., June 5, 1950); McGrath 
v. Ward, 91 F. Supp. 636 (D. Mass., June 27, 1950); McGrath v. E. J. Lavino & Co., 
91 F. Supp. 786 (E. D. Pa., July 13, 1950); Bunsen v. Davis, 220 Pac. (2d) 653 
(Wash., July 10, 1950). 


JUDICIAL DECISIONS 


Military occupation—crime by soldier’s wife 
MADSEN v. KINSELLA. 93 F. Supp. 319. 
U.S. District Court, 8. D. W. Va., Sept. 8, 1950. Moore, D. J. 


The American wife of an American army officer serving in Germany 
killed her husband there in 1949, and in 1950 was convicted by an American 
court in Germany of murder under German law, being sentenced to im- 
prisonment in the United States. Her petition for release on habeas corpus, 
on the grounds that the court lacked jurisdiction, and that she could not be 
tried for violation of German law or without the constitutional safeguards 
for criminal trials, was rejected. The court traced the history of Allied 
occupation in Germany and of the Military Government courts, pointing out 
that though ‘‘the Occupation Statute restored full judicial powers to the 
German people subject to certain reserved powers which embraced the pro- 
tection, prestige, security and immunities of Allied Forces and dependents, ”’ 
laws of the Allied High Commission had specified that German courts should 
not exercise criminal jurisdiction over Allied Forces, including members of 
their families. The court said: 


The Constitution of the United States is the supreme law of the land, 
in war as well as in peace. However, its guaranties have no extra- 
territorial scope. When an American citizen (not a member of the 
Armed Forces) enters a foreign country, he becomes amenable to the 
laws of that country, and is triable by its courts, whose procedure may 
or may not be in conformity with American concepts of justice and 


fair play. 

It may happen, as was the case with Germany, that unconditional 
surrender to a conquering army completely wipes out local sovereignty, 
leaving the territory of the conquered nation, pending a treaty of 
peace, without any body of enforceable law save that which may be 
imposed by the conqueror. The power, as well as the duty, then de- 
volves upon the conquering nation, through the commander-in-chief of 
its occupying army, to provide a government to take the place of that 
which has been overthrown. One of the essential functions of this sub- 
stitute government is to enact or adopt and administer a body or code 
of criminal laws. Historically and according to the law of war this is 
accomplished through decrees of the military commander-in-chief, es- 
tablishing the law, framing the system of courts, prescribing rules of 
procedure, and appointing the judges. 

The power of the United States thus to govern conquered and occu- 
pied country does not stem from any explicit provision of the Federal 
Constitution. It is, however, implicit in the words of that instrument 
which make the President the commander-in-chief of the army and 

To establish and maintain civil government in a conquered country 
is certainly a function which grows out of the power to wage war. The 


1 First called United States Military Government Court for Germany, which name was 
changed to United States Court of the Allied High Commission for Germany, Fourth 
Judicial District. 
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situation in Germany is unusual in that the occupation has lasted more 
than five years; there is still no treaty of peace; and the occupying 
force still exercises all governmental functions which have not been 
restored to the German people by the Occupation Statute of Septem- 
ber 21, 1949; yet despite this prolongation, the status remains that of a 
temporary occupation of conquered territory, and the relationships of 
all persons within its boundaries are fixed and determined by the law 
of war. 


As to petitioner’s complaint that she was deprived of certain rights 
guaranteed by the Bill of Rights of the United States Constitution, it is 
sufficient to say that the law has long been settled that these guaranties 
do not apply to citizens of the United States living or sojourning in a 
foreign country who are brought to trial in that country on charges of 


violating local laws. . . .? 


International organizations—immunities—arbitration clauses 
INTERNATIONAL REFUGEE ORGANIZATION v. Repusuic 8.8. Corp. 93 F. 


Supp. 798. 
U.S. District Court, Maryland, Oct. 30, 1950. Coleman, C.J. 


The International Refugee Organization, as a specialized agency of the 
United Nations, brought a libel in personam in admiralty against defendant 
Panamanian corporation for breach of a charter agreement under which 
defendant was to supply a vessel for use by plaintiff. The charter agree- 
ment contained provisions that ‘‘any dispute arising’ 


under it should be 
referred to arbitration in London, and that ‘‘The interpretation of the 
agreement shall be governed by the law of England.’’ The court decreed 
that the arbitration provisions were valid, and stayed all proceedings pend- 
ing arbitration pursuant thereto. In addition to the general reasons in 
favor of arbitration provisions in maritime contracts, the court said that 
here: 


Without arbitration, Republic has no remedy in the United States 
because I.R.O. is immune from suit in this country by the Interna- 
tional Organizations Immunities Act, 22 U.S.C.A. Sec. 288a (b), unless 
I.R.O. is to be considered as having waived this immunity by bringing 
the present suit, which is at least open to doubt, depending upon 
whether I.R.O. is to be considered an agency of a foreign sovereignty 
immune to an affirmative judgment without its express consent. See 
Kingdom of Roumania v. Guaranty Trust Co., 2 Cir., 250 F. 341, cer- 
tiorari denied 246 U.S. 663. Thus the arbitration clause in the present 
charter is vitally important to Republic. . . . Nor is this court advised 
as to whether I.R.O. is subject to suit in England. But the fact that 
the charter provides . . . that it shall be interpreted according to the 


2 Citing In re Ross, 140 U. S. 453, involving extraterritorial jurisdiction of the United 
States in Japan; and Dorr v. United States, 195 U. S. 138, and Balzac v. People of 
Puerto Rico, 258 U. S. 298, involving territory under American sovereignty but not yet 
*“ineorporated’’ into the United States. 
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law of England is a further, logical reason for providing for arbitration 
in London. While this court cannot compel arbitration there or any- 
where else, it can and should stay proceedings until it does take place. 


Foreign confiscatory decrees—refusal to recognize 
Zwack v. Kraus Bros. & Co. 93 F. Supp. 963. 
U.S. District Court, 8. D. N. Y., Nov. 2, 1950. Medina, D. J. 


Plaintiff as a partner sued, on behalf of a Hungarian partnership owning 
American trademarks for beverages, defendant American company which 
in 1933 had entered into a contract with the partnership to be its exclusive 
American distributor until 1960. Plaintiff alleged that in 1948 the Hun- 
garian Government had confiscated the partnership’s Hungarian factory 
without compensation and continued to use the old trademarks. Plaintiff 
sought to prevent trademark infringement, or payment by defendant to 
those placed by the Hungarian Government in charge of the partnership 
business. Defendant’s motion to dismiss, because the Hungarian Govern- 
ment and persons in Hungary were indispensable parties, was denied. 
Judge Medina held that the evidence of any contractual basis for Hun- 
garian Government interest was too insubstantial to warrant dismissing 
the suit, and that: 


If the claimed contractual interests are insubstantial, the interests 
possibly derived from confiscation . . . are even more so. Our courts 
do not recognize the confiscatory acts of foreign governments when 
those acts purport to affect property which was not within the terri- 
torial jurisdiction of that government, unless a national policy of the 
United States Government requires that such extra-territorial effect 
should be given. United States v. Pink, 1942, 315 U.S. 203. ... The 
property here in suit was at all times within the United States and no 
national policy requires this Court to recognize the validity of its con- 
fiscation by the Hungarian Government. 


Lend-Lease—patent protection 
STRATFORD DEVELOPMENT Corp. v. UniTep States. 93 F. Supp. 610. 
U.S. Court of Claims, Nov. 7, 1950. Madden, J. 


Plaintiff sued the Government for breach of a licensing agreement for 
use of certain patents and technical ‘‘know-how”’ necessary for their use in 
a petroleum-treatment process, which the United States had made available 
to the Soviet Government under Lend-Lease. Under plaintiff’s contract a 
lump-sum royalty was paid plaintiff for the privilege of use and operation 
of the plant by the U.S.S.R. for 18 months from the commencement of op- 
eration of the plant. The contract gave the Government the right to ex- 
tend the license after such time, or to terminate. The plant started opera- 
tion in Russia September 5, 1946, and on March 6, 1947, the United States 
notified plaintiff that it had elected not to extend the license, having previ- 
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ously notified the Soviet Government that its right to use the processes 
under Lend-Lease would expire March 5, 1948. Neither the Soviet Union 
nor the United States had paid any royalty for use by the Soviet plant since 
that date. Under Section 7 of the Lend-Lease Act it was required that the 
American Government agency involved ‘‘shall in all contracts or agree- 
ments .. . fully protect the rights of all citizens of the United States who 
have patent rights in and to any such article or information.’’ In the 
Lend-Lease Agreement with Russia it was agreed that: 
If as a result of the transfer to the Government of the U.S.S.R. of any 
defense article or defense information, it becomes necessary for that 
Government to take any action or make any payment in order fully to 
protect any of the rights of a citizen of the U.S.A. who has patent 
rights ... , the Government of the U.S.S.R. will take such action or 
make such payment when requested to do so by the President of the 
United States of America. 


Finding that there was no breach of contract by the United States, the 
Court rejected the contention that Congress by Section 7 of the Lend-Lease 
Act required the Government to indemnify plaintiff against the Soviet 
Union’s default. It said that Congress 


required, what was really the only practical thing to do in the circum- 
stances, that the Government take from the Soviet Union its promise 
to pay the plaintiff royalties if it continued to use its patents after the 
termination of Lend-Lease. . . . Congress would naturally have ex- 
pected that these allies of ours would, after the war, do what they had 


agreed to do and would hence have regarded the taking of their prom- 
ises as a sufficient guaranty of performance. 

The plaintiff, when it licensed our Government to ship its patented 
devices and disclose its ‘‘know-how’’ to Russia, was as fully aware as 
was our Government that there were no means, other than diplomatic, 
to induce or compel the Soviet Union to do what it agreed to do. The 
findings show that our Government has done all that could usefully be 
done by those means, though its efforts have borne no fruit.? 


Sovereign immunities—foreign state plaintiff and attachment bond 
Fucus v. Hartrorp AccIDENT & INDEMNITY Co. 93 F. Supp. 926. 
U. 8. District Court, S. D. N. Y., Nov. 14, 1950. Goddard, D. J. 


Defendant issued a bond in support of an attachment of plaintiff’s prop- 
erty obtained by the Republic of Poland. After the attachment was va- 
cated, plaintiff sued on the bond to recover disbursements in getting the 
attachment vacated. Defendant contended, inter alia, that there was no 
consideration for its suretyship obligation, since Poland as a friendly for- 
eign sovereign was not required to post an attachment bond, and that Po- 
land was an indispensable party to this suit. Rejecting these defenses, the 


1 See also Aktiebolaget Bofors v. U. 8., 93 F. Supp. 131 (Dist. Ct., Dist. of Columbia, 
Oct. 10, 1950). 
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court held that under New York procedure a foreign sovereign is not ex- 
empt from furnishing security, saying in part: 


Defendant asserts that the failure of New York State to extend ex- 
emption to a friendly foreign sovereignty is in contravention of inter- 
national law. Perhaps this would be true if New York were to adopt 
procedures prejudicial to a foreign sovereign choosing to utilize her 
courts. But, with reference to procedural requirements applicable 
generally to all litigants, the foreign sovereign, in electing to sue, must 
be considered to have accepted the rules of the forum. . . . Accord- 
ingly, the Republic of Poland did not act gratuitously in providing 
security in connection with its attachment warrant. 

Where the principal is not a sovereign, action may be brought di- 
rectly against the surety on his undertaking, but the principal is 
deemed to have a sufficient interest in the subject matter to entitle him 
to intervene. .. . Those authorities cited by defendant are not per- 
suasive that a special criterion of indispensability applies to sovereigns, 
or that the rule should be altered in favor of the foreign sovereign in 
this case. The Republic of Poland is not bound by the action to any 
greater degree, nor is more interested, than would be a private prin- 
cipal. 

Were the sovereign to be excepted from the general rule, plaintiff 
would be without recourse unless the Republic of Poland voluntarily 
joined in the suit. It seems sufficient protection to the sovereign that, 
if it be so disposed, it may intervene in the action as a party defendant 

. it appears eminently proper not to consider the Republic of Po- 
land an indispensable party to this suit. 


Immunities of foreign armed forces or civilian army employees 
CHow Hune Cuinea v. THE Kine. 77 Commonwealth L.R. 449. 
Australia, High Court, December 6, 1948. 


Appellants were two Chinese laborers among a body of 300 Chinese 
nationals sent from China to Manus Island (in the Australian Mandated 
Territories) to collect war surplus goods sold in 1946 by the United States 
Government to the Chinese Government. These laborers were subject to 
Chinese military law and military discipline, and were under the control 
of Chinese Army officers. Appellants were convicted of assaulting a 
native while they were off duty, and appealed on the ground that they were 
immune from prosecution in the Australian courts because they were 
members of the armed force of a friendly foreign Power admitted with 
the consent of the Australian Government to territory under Australian 
jurisdiction. The High Court unanimously denied their appeals, finding 
that they were not members of a foreign armed force, but at the most 
civilian employees of the Chinese Army; any immunity was limited to those 
who were themselves members of the armed force, even though they might 
be noncombatants. 

In the course of his opinion, Latham, C. J., said: 
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International law is not as such part of the law of Australia... 
but a universally recognized principle of international law would be 
applied by our courts. . . 

Where the rule with respect to armed forces applies as part of the 
municipal law it would give some degree of immunity from local juris- 
diction. But there is a considerable conflict of opinion between 
authorities on international law as to the extent of the immunity given. 


. it has not been satisfactorily demonstrated that a general ex- 
emption from the application of local criminal law is implied in the 
permitted presence of foreign armed forces within Australia, though 
there is an implied exemption from such provisions of our law as are 
inconsistent with the existence of the force as an armed organized 
force: e.g., ... if a foreign force is admitted to the country there 
must be an implication that any restrictions which would otherwise 
be applicable under immigration laws are waived, and that the mem- 
bers of the forces will not be subject to prosecution for carrying arms 
in breach of local law. . . . In a particular case the circumstances may 
warrant further implications. . .. There is general agreement that 
in matters of discipline and internal administration the foreign force 
is exempt from the jurisdiction of local courts. There is no general 
agreement that the exemption extends any further, and the weight 
of authority in Australia, Great Britain and Canada is that no wider 
principle has been clearly established as part of the municipal law to 
be recognized and enforced by the courts. 


Starke, J., emphasized the point that the immunities of a foreign armed 
force ‘‘ ‘must be traced up to the consent’ of the Commonwealth,’’ flowing 
‘‘from a waiver’’ of the Commonwealth’s ‘‘full territorial jurisdiction,”’ 
and that ‘‘in the case of armed troops the waiver must be express and will 
not be implied.’’ 

Dixon, J., felt that the immunity did not depend upon a rule of inter- 
national law, but upon a grant or concession by the territorial sovereign. 
He found that a rule of immunity in favor of friendly visiting troops did 
exist as a part of Australian law, but that it did not extend far enough to 
cover this case. He said: 


a complete immunity from arrest and imprisonment for offences com- 
mitted against civilians by a member of the visiting forees while off 
duty and mixing with the ordinary inhabitants of the country is not to 
be implied from a bare permission to enter for their own purposes given 
by the Crown to the forces of a friendly foreign power in time of peace. 


McTiernan, J., believed that any immunity was confined to ‘‘an organized 
body armed for war,’’ and that the sovereign of the territory could destroy 
the implication of waiver of territorial jurisdiction, as had here been done 
by prosecution by the Crown. Williams, J., believed that the questions 
relating to immunity of foreign armed forces did not arise, since these men 
were not part of such a force, and that no opinion should be expressed on 
the immunities of foreign forces. 
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Military occupation—occupation currency 
v. CHAN TAIK.* 
Supreme Court of the Union of Burma, June 29, 1950. 


During the Japanese occupation of Burma suit was brought to redeem 
certain property from an equitable mortgage created in 1941, plaintiff de- 
positing Japanese military notes in court in full payment March 8, 1945. 
On the basis of this deposit the City Court of Rangoon on April 23, 1945, 
made a final decree for redemption. After re-occupation of Rangoon by 
forees of the lawful government, the High Court allowed an appeal by de- 
fendant and held that payment into court in Japanese military notes did 
not suffice. Plaintiffs appealed, but the Supreme Court affirmed the 
judgment of the High Court, saying in part: 


[appellants’ counsel] claims that the enemy in occupation of Burma 
between the years 1942 and 1945 could have imposed on the inhabi- 
tants of the country, so long as the occupation lasted, the obligation to 
recognize the Japanese Military notes at their face value for use as 
media of exchange and that the appellants, so long as the occupation 
lasted, could have claimed as against the defendant that these notes 
which they were depositing in Court were worth their face value. This 
ingenious contention, however, does not help the appellants to surmount 
the difficulty inherent in such Japanese Military notes not being lawful 
money. They were no better than tokens which were given and had 
value as media of exchange so long as the occupation lasted. A Full 
Bench of the High Court of Judicature in Ko Maung Tin v. U Gon 
Man’ held that Japanese Military notes were documents with a value 
in exchange for goods, and had thus a purchasing value. Four of the 
five Judges held that Japanese Military notes never formed part of the 
currency system in Burma and was not ‘‘money’’. . . . Nothing has 
been said before us on behalf of the appellants to justify our dissent- 
ing from the view held by the Full Bench of the High Court of Judi- 
eature. With the reoccupation of Burma by the lawful government 
Japanese Military notes became worthless and were not recognized by 
the lawful government as having any value after the re-occupation. 
If, then, Japanese Military notes were not ‘‘money”’ the deposit into 
the City Court of Rangoon of these notes on the 8th March 1945 can- 
not, in itself, have the effect of discharging the obligation under the 
mortgage. 

True it is that if following the deposit into Court such deposit had 
been accepted by the defendant, such acceptance may . . . by reason 
of section 4 of the Japanese Currency (Evaluation) Act, 1947, have 
the effect of releasing the plaintiffs from their liability. . . . But we 
see no justification for extending the rule to cover a deposit into 
Court... . 

It is not relevant to the enquiry that so long as military occupation 
lasted, the military commander could have by exercise of irresistible 


* Ms. Opinion made available by E. Maung, Chief Justice, who with Maung Thaung 
Sein and On Pe formed the court rendering this opinion. 
11947 Ran. 149. [Footnote by the court.] 
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force compelled acceptance of military notes at their face value. To 
contend .. . that the City Court of Rangoon on the 8th March 1945 
could not have, without laying itself open to such pains and penalties 
as were held out by the military ordinance relating to military notes, 
refused the deposit of such notes in Court is to beg the question. In- 
herent in the contention is the proposition, which we have rejected, 
namely, that the military commander could have validly imposed a 
parallel currency system and equated such currency to the lawful cur- 
rency of Burma. 


Prize law—enemy flag conclusive, despite Allied ultimate beneficial 
ownership 

THe Unitas. 1 Lloyd’s Pr.C.(2d) 277, [1950] 2 All Eng. L.R. 219. 

Great Britain, Privy Council (In Prize), May 8, 1950. Lord Porter. 


The Unitas was a whaling factory-ship, registered as a German vessel 
and flying the German flag, which was captured by Allied forces in a Ger- 
man port after the German surrender in 1945 and was condemned in prize 
as an enemy vessel, 1 Ll.Pr.C. (2d) 247, [1948] 1 All Eng.L.R. 421, this 
JOURNAL, Vol. 42 (1948), p. 952. Claimant Dutch companies appealed on 
the ground that the Dutch companies owned, through Dutch and German 
subsidiaries, the entire capital stock of the German company owning the 
vessel, and controlled the German company entirely from Rotterdam. The 
Dutch companies had extensive interests in Germany prior to the war, and 
in order to get some return from them despite German exchange controls, 
arranged in 1936 for the construction in Germany of a German whaling 
fleet, including this vessel. The Crown maintained that condemnation as 
prize was justified because the Unitas flew the German flag and because 
legal title was in the German company. Appellants contended that the 
Unitas had been placed under the German flag under duress, and that 
therefore the flying of an enemy flag was only prima facie ground for con- 
demnation, subject to exceptions covering the present case. Appellants 
further contended that the Prize Court should look ‘‘behind the legal 
facade and determine where the true ownership’’ lay, insisting that this 
was ‘‘in every real and business sense in the beneficial owners’’ (appel: 
lants). 

Dismissing the appeal, the court said that ‘‘the flying of the enemy flag 
alone is in this and in most cases sufficient to dispose of the matter at issue,’’ 
and refrained from passing upon the other arguments presented. The eco- 
nomic pressure brought to bear on appellants by Germany in connection 
with their German operations was held insufficient to reject the conclusive- 
ness of flying the German flag. Lord Porter said in part: 


It does not, in their Lordships’ view, assist the appellants’ case to 
speak of the building of the whaling fleet and its German registration 
and chartering to a German company as involuntary. In truth, it was 
not involuntary in the sense of being unintentional: it was a deliberate 
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choice taken between two distasteful alternatives. It was only invol- 
untary in the sense that the appellants would have preferred not to 
make a choice at all. Faced with the obligation of doing so, they made 
their election. And it is not irrelevant to remember that election was 
made two years before war broke out, and, though no accounts have 
been furnished and possibly none could be furnished, yet the ship was 
built in time to perform a whaling voyage at any rate in 1938 and may 
well have earned considerable emoluments for her owners. The fact 
that she was built as a result of German pressure and German threats 
because a worse fate might have befallen the claimants if they did not 
give way seems to their Lordships a totally inadequate reason for 
avoiding the natural consequence of flying the German flag. 


Their Lordships accept the view that there may be circumstances 
which make the flying of the enemy flag inconclusive as a reason for 
condemning a ship in Prize, but such circumstances must be very ex- 
ceptional. ... 

The only such cases found by the court were The Vrow Elizabeth, 5 C. 
Rob.2 (1803), and early cases discussed therein; The Palme, Dalloz, Juris- 
prudence Générale, 1872, III, p. 94; The Taziarchis, mentioned in II 
Wheaton, International Law (7th Eng. ed.), p. 153, along with The Palme; 
and The Pontoporos, 1 Br. & Col.Pr.Cas.371. The Palme was a German 
vessel purchased by the Swiss Red Cross from German owners; the Swiss 
and French governments forbade the use of their flags and it therefore re- 
tained the German flag, which was thus held not conclusive of its enemy 
character. The Taxiarchis was British-owned and registered in Cyprus, 
then under nominal Turkish rule but actual British administration; there 
being no flag of Cyprus, she flew the Turkish flag, which was not held con- 
clusive of her enemy character. The Pontoporos was a Greek ship captured 
by a German raider and used by it as a coaling auxiliary, though her master 
never consented to such use and was kept a prisoner. The court said: 
“The case is a true example of involuntary submission to enemy duress.’’ 
Once this conclusion was reached, the court added: ‘‘It is, as a general 
rule, where captors are concerned, the use of the enemy flag which entitles 
them to seize. Neutral ownership of itself does not protect the ship.’’' 


Immunity—property of foreign governments or international agency 

DoutuFus Mise et Cie., S. A. v. BANK oF ENGLAND. [1950] 2 All Eng. 
L.R.605. 

England, High Court, Chancery Div., July 20, 1950. Wynn-Parry, J. 


The court granted the application of the United States and France to be 
made defendants after the Court of Appeal, [1950] 1 All Eng. L.R. 747, 


1See also The Coburg, 1 Ll. Pr. C. (2d) 286 (High Ct., March 17, 1950), condemning 
as prize the proceeds of goods taken from a German vessel found scuttled on the sur- 
render to British forces of the African port of Massowah in April, 1941. 
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this JouRNAL, Vol. 44 (1950), p. 592, had reversed the decision of this court, 
[1949] 1 All Eng. L.R. 946, this Journau, Vol. 44 (1950), p. 204, that the 
Bank of England was immune to suit as bailee of certain gold bars depos- 
ited with it by- the Tripartite Gold Commission (composed of represen- 
tatives of the United States, France and Great Britain) and alleged to 
have been seized from the plaintiff French company by the Germans and 
later recovered by American forces. According to the court, the true test 
whether the applicants had a proprietary right in the subject-matter suffi- 
cient to entitle them to be joined as defendants depended upon the effect 
on the subject-matter if their rights were established. Although applicants 
did not claim title to the gold bars, if the right to possession claimed by the 
United States and France were sustained and were coupled with the doc- 
trine of sovereign immunity from suit, the United States and France would, 
for all practical purposes, be the owners so far as the plaintiff was con- 
eerned. Therefore the applicants had a proprietary right in the subject- 
matter sufficient to entitle them to be joined as defendants. 


Consular immunities—official acts 
THuREAU DANGIN v. Paturav. Mauritius Reports, 1949, p. 160. 
Mauritius, Supreme Court, Sept. 14, 1949. Brouard and Osman, JJ. 


Plaintiff French national domiciled in France sued defendant, appointed 
French consul in Mauritius for the Provisional Government of France in 
May, 1944, for damages due to his refusal to issue her a passport for which 
she applied July 25, 1945. Defendant consul at first insisted that plaintiff 
sign a letter recognizing the authority of the Provisional Government of 
France, but on November 23, 1945, finally issued her a passport without her 
signing such a letter. The court accepted defendant’s plea that it had no 
jurisdiction to determine an action brought against him for these acts per- 
formed in the discharge of his official duties. Relying upon international 
law treatises and decisions of the French courts regarding consular immu- 
nities, Brouard, J., said: 


it appears that Consuls, although not entitled to the privileges of per- 
sonal immunity enjoyed by the diplomatic service, are, nevertheless, 
according to international courtesy and usages, granted a certain pro- 
tection when acting in their official capacity. 

That protection, according to the learned authors, seems to be based 
on reciprocity. I find .. . that the British Consuls in France have 
already been granted that “‘immunité de juridiction’’ when acting in 
performance of their official duties. 


Further, it seems logical that if ‘‘muniments and papers of a con- 
sulate are inviolable,’’ consuls should not be requested to explain be- 
fore a foreign court acts done by them under instructions in the per- 
formance of their official duties. 
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Brouard, J., further pointed out that the British Foreign Secretary had 
stated that defendant’s appointment and recognition as French consul 
‘entitles him to immunity from legal process in respect of any act com- 
mitted by him in the exercise of his official functions.’’ ? 


AMERICAN CASES ON NATIONALITY AND ALIENS 


In Cabebe v. Acheson, 183 F. (2d) 795 (Ct. App. 9th, June 23, 1950) the 
court held, in an action for declaratory judgment as to nationality, that a 
person born in the Philippines in 1910, who had resided in Hawaii since 
1930, was not a national of the United States and not entitled to an Amer- 
ican passport permitting him to enter Guam. During the period of Amer- 
ican control over the Philippines he became an American national but not 
an American citizen; with the termination of American sovereignty and 
the independence of the Philippines his nationality ties with the United 
States ended, unless he became naturalized as an American citizen. De- 
spite any clear statement in statute or the treaty with the Philippines, the 
court concluded that ‘‘the United States government intended the status 
of Filipinos, regardless of domicile or place of residence at the date of 
Philippine independence, to be entirely separate from any phase of adher- 
ence to the United States.”’ 

In McGrath v. Kristensen, 340 U. S. 162 (Dee. 11, 1950), the Court af- 
firmed the decision reported in 179 F. (2d) 796, this JourNAu, Vol. 44 
(1950), p. 594, holding that a Danish national, who had come to the United 
States in August, 1939, and had been unable to depart because of wartime 
conditions, was not ‘‘residing’’ in the United States for purposes of liability 
to military service. He therefore did not become ineligible to citizenship 
by filing a claim for relief from application of the Selective Service Act. 

Petition of Moser, 182 F. (2d) 734 (Ct. App. 2d, June 14, 1950) reversed 
a decision, 85 F. Supp. 683, this Journau, Vol. 44 (1950), p. 196, 
which had conferred naturalization on a Swiss officer who in 1944 sought 


1 Concurring, Osman, J., said: ‘‘The English commentators are by no means clear as 
to the extent of the privileges accorded to consular officers, but they do not appear to 
extend to consuls the immunity from legal action, although there is no reported case where 
such immunity has been refused to a consul in England for an act done in the exercise 
of his functions. On the other hand, the French authors and Courts admit in un- 
ambiguous terms the exemption from local jurisdiction in respect of acts done by a 
consul in the execution of his official duties. 


‘‘T have reached the conclusion that the principle of exemption from local jurisdiction 
enunciated by French commentators and applied by the French Courts is a sound prin- 
ciple which should find its application in this Colony as that principle is based on reci- 
procity and international courtesy. I hold this opinion independently of the advice 
tendered by the Foreign Office that the fact that defendant was appointed to act as 
consul in 1944 entitled him to immunity from legal process in respect of any act com- 
mitted by him in the exercise of his official functions.’’ 
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exemption from American military service in reliance on the Convention 
of Nov. 25, 1850, between the United States and Switzerland. The Court 
of Appeals held that this action, taken by one who had previously peti- 
tioned for naturalization as the spouse of a citizen, rendered petitioner 
ineligible for naturalization. The court said that though the treaty gave 
him immunity from military service, it did not require him to take advan- 
tage thereof; and that ‘‘the treaty is silent on the subject of the acquisi- 
tion of citizenship by nationals of either country residing in the other.”’ 
Consequently the statute barring neutral aliens from naturalization if they 
had sought draft exemption did not contravene the treaty; if it had, the 
statute, being later in time, would prevail. The court found no ‘‘estoppel’”’ 
against the Government, such as the District Court had suggested, but 
added that the present was ‘‘an appealing case for legislative action.’’ 

In Application of Aguirre, 90 F. Supp. 668 (S.D.N.Y. May 24, 1950), the 
court followed the reasoning of United States v. Camean, 174 F. (2d) 151, 
this JouRNAL, Vol. 44 (1950), p. 187, and held that naturalization should be 
granted to seamen who served five years on vessels owned by a Panamanian 
corporation wholly owned by an American corporation, though documented 
under Panamanian law and having under these documents a ‘‘home port’’ 
in Panama. The vessels normally returned to the United States between 
voyages, and the purpose of the provision was satisfied by exposure of the 
petitioners to ‘‘a scrutiny which is the measurable equivalent of actual 
residence.’’ 

Sodo v. United States, 94 N.E. (2d) 325 (Illinois Sup. Ct., Sept. 21, 
1950), reversed a decision of a State court admitting petitioner to citizen- 
ship in 1949, after he had made an affidavit that he had been arrested only 
four times, the last time being in 1941, since on the hearing he admitted 
having been arrested a total of 14 times between 1924 and 1942. Even 
though none of these arrests came within the five years prior to his natu- 
ralization, the Illinois Supreme Court held that his false affidavit was it- 
self evidence of lack of good moral character, and required denial of natur- 
alization. It was shown that in 1938 and 1942 petitioner had been refused 
naturalization because of false swearing as to the number of times he had 
been arrested.* 

In re Markiewicz, 90 F. Supp. 191 (W.D. Pa., April 5, 1950), refused 
naturalization to a person who had resided in the United States since 1913, 
who had been ordered deported in 1933 on grounds of membership in the 
Communist Party, but whose deportation to Russia or Poland could not be 
earried out because of passport difficulties, and who at various times be- 
tween 1929 and 1945 had engaged in acts of misconduct with members of 
the feminine sex. Although the outstanding order of deportation did not 


1 On ‘‘attachment to principles of the Constitution,’’ and refusal to bear arms, see 
Tauchen v. Barber, 183 F. (2d) 266 (Ct. App. 9th, June 30, 1950). 
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prevent naturalization nor terminate the legality of his residence, peti- 
tioner was held not to be a person of good moral character. Gourley, D.J.. 
said : 


Although the Naturalization Statute says nothing about the neces- 
sity for a petitioner to be of good moral character prior to the begin- 
ning of the five-year period, I do not believe it was intended that an 
applicant for citizenship should be permitted to draw an iron curtain 
across any part of his past.’ 


In Petition of Chin Lee, 91 F. Supp. 550 (D. Hawaii, July 3, 1950), a 
Chinese-born honorably discharged veteran of American Armed Forces 
had come to the United States on a visitor’s visa, the last extension of which 
expired in December, 1946. He petitioned in 1949 for naturalization, under 
Section 324A of the Nationality Act, as an honorably discharged service 
man. The petition was denied on the ground that petitioner was not law- 
fully in the country. 

For purposes of Section 201 (g) of the Nationality Act conferring citizen- 
ship on children, one of whose parents was a citizen of the United States 
who prior to the child’s birth ‘‘has had ten years’ residence in the United 
States,’ it was held that such residence was not interrupted by two visits 
to China; eight and one-third years of actual residence, during the period 
of twelve years for which the United States was ‘‘the place of general 
abode’’ of the father, sufficed. Acheson v. Yee King Gee, 184 F. (2d) 382 
(Ct. App. 9th, Oct. 4, 1950). 

In Finucane v. Bindczyck, 184 F. (2d) 225 (Ct. App., Dist. Col., June 19, 
1950), a Maryland court was held to have the right to vacate and set aside 
a judgment of naturalization it had given seven days before, the procedure 
for denaturalization under 8 U. S. Code, sec. 738, not excluding such action 
by the naturalizing court.* 

Hatsuye Ouye v. Acheson, 91 F. Supp. 129 (D. Hawaii, May 12, 1950), 
held that an American-born citizen of Japanese ancestry residing in Japan 
had not been expatriated by voting in April, 1946, in a Japanese general 
election conducted under the American military occupation; she was held 
to have been induced to vote by the American military authorities, social 


? Holding that ‘‘good moral character’’ must be shown only for the three-year period 
of military service when expedited naturalization of an alien soldier takes place under 
Section 324A of the Nationality Act, see Yuen Jung v. Barber, 184 F. (2d) 491 (Ct. 
App. 9th, Oct. 4, 1950). In Molsen v. Young, 182 F. (2d) 480 (Ct. App. 5th, May 26, 
1950), petitioner’s lack of ‘‘attachment to the principles of the Constitution’? prior to 
the five years immediately preceding naturalization was held relevant, but this judgment 
was vacated and case remanded to the District Court, 340 U. 8. 880 (Nov. 13, 1950). 

*Denaturalization cases included Ackermann v. U. 8., 340 U. 8. 193 (Dee. 11, 1950) ; 
Klapprott v. U. 8., 183 F. (2d) 474 (Ct. App. 3d, July 20, 1950); U.S. ». Bridges, 
9 F. Supp. 973 (N. D. Calif., June 16, 1950); U. 8. v. Zurini, 93 F. Supp. 1 (D. Neb., 
Oct. 16, 1950). 
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pressures, and fear of loss of rations.‘ In Brehm vy. Acheson, 90 F. Supp. 
662 (S. D. Texas, April 25, 1950), an American-born wife of a German na- 
tional, who had lived in Germany since 1932, was held not to have expatri- 
ated herself by voting in a German city election in 1946 in the American 
Zone of Occupation. Holding that ‘‘the area in which the election was held 
was not a foreign state or territory’’ within the meaning of 8 U. S. Code, 
sec. 801 (e), the court said that the election ‘‘at which plaintiff voted, was 
held in territory then ruled and governed by the United States and was 
held by permission and under the direction and by the authority of the 
United States.’’ In Kanno v. Acheson, 92 F. Supp. 183 (S. D. Calif., June 
23, 1950), an American-born son of Japanese parents taken to Japan in 
1923, who was conscripted by the Japanese Army in 1943 after efforts to 
return to the United States in 1939 and to avoid Japanese military service, 
was held not to have lost American citizenship, since his entry into and 
service in the Japanese Army ‘‘were involuntary and were under duress 
and compulsion.’’ However, in Zimmer v. Acheson, 91 F. Supp. 313 (D. 
Kansas, June 30, 1950), the German-born son of a German who had become 
naturalized as an American citizen and then had returned to Germany, was 
unable to show that his military service in the German Army from 1940 
until 1945 or oath of allegiance to Germany was involuntary. The court 
expressed some doubt whether he had already lost American citizenship 
through failure to ‘‘elect’’ it by his actions in the fourteen years between 
coming of age and induction into the army. In Ponce v. McGrath, 91 F. 
Supp. 23 (S. D. Calif., June 19, 1950), the court held that a boy born in 
the United States and taken to Mexico when three years old had, in view 
of the evidence, not lost citizenship under section 401 (j) of the Nationality 
Act by remaining outside the United States ‘‘for the sole purpose of avoid- 
ing United States military service.’’® 

In Di Iorio v. Nicolls, 182 F. (2d) 836 (Ct. App. 1st, June 9, 1950), peti- 
tioner, who had lost American citizenship by voluntary service in the Ital- 
ian Army, was permitted to claim the benefits of simplified and accelerated 
renaturalization under Section 317 (c) of the Nationality Act, upon lawful 
entry into the country on a visitor’s visa, entry as an immigrant not being 
required. 

In U.S. ex rel. Frisch v. Miller, 181 F. (2d) 360 (Ct. App. Sth, April 7, 
1950), the Administrative Procedure Act was held inapplicable to pro- 
ceedings for exclusion or admission of aliens. Stay of deportation pro- 
ceedings, pending special legislation to permit the deportee to remain in 


4 Accord, Kuniyuki v. Acheson, 94 F. Supp. 358 (W. D. Wash., Aug. 24, 1950) ; see 
also Acheson v. Ishimaru, 185 F. (2d) 547 (Ct. App. 9th, Dee. 4, 1950). 

5 Regarding expatriation by residence abroad, see Acheson v. Particelli, 184 F. (2d) 
938 (Ct. App. 5th, Nov. 3, 1950). On expatriation by marriage to an alien in 1907, and 
effect of subsequent American naturalization as acquiescence in prior loss of citizenship 
by such marriage, see In re Riedner, 94 F. Supp. 289 (E. D. Wis., Aug. 25, 1950). 
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the country, was granted in U.S. ex rel. Picicci v. District Director, 181 F. 
(2d) 304 (Ct. App. 2d, March 17, 1950), and U.S. ex rel. Knauff v. Mc- 
Grath, 181 F. (2d) 839 (Ct. App. 2d, March 28, 1950). The right to attack 
previous deportation orders collaterally was denied in U.S. ex rel. Steffner 
v. Carmichael, 183 F. (2d) 19 (Ct. App. 5th, June 21, 1950). In U.S. ex 
rel. DeGeorge v. Jordan, 183 F. (2d) 768 (Ct. App. 7th, July 10, 1950), the 
court discusses what are crimes of ‘‘moral turpitude’’ which result in de- 
portation. U.S. ex rel. Adel v. Shaughnessy, 183 F. (2d) 371 (Ct. App. 2d, 
June 26, 1950), involved the discretionary suspension of deportation be- 
cause of “‘good moral character’’; see also DeKoning v. Zimmerman, 89 F. 
Supp. 891 (E.D. Pa., Feb. 13, 1950). In Harisiades v. Shaughnessy, 90 F. 
Supp. 397 (S.D. N.Y., Feb. 9, 1950), Liebell, D.J., discussed at great length 
the evidence upon which he found that membership in the Communist 
Party in the United States from 1925 until 1939 justified deportation of an 
active Communist Party organizer and official; during the period of his 
membership and activities the Party was found to have ‘‘advocated the 
overthrow of the Government of the United States by force and violence.’’ ® 


6 Regarding bail in deportation cases, see Warhol v. Shrode, 94 F. Supp. 229 (D. 
Minn., Oct. 30, 1950) ; Podolski v. Baird, 94 F. Supp. 294 (E. D. Mich., Nov. 6, 1950) ; 
Ex parte Sentner, 94 F. Supp. 77 (E. D. Mo., Nov. 9, 1950); Ex parte Carlson, 94 F. 
Supp. 18 (S. D. Calif., Nov. 10, 1950); Zydok v. Butterfield, 94 F. Supp. 338 (E. D. 
Mich., Nov. 10, 1950); U. S. ex rel. McQuillan v. Delany, 94 F. Supp. 184 (E. D. La., 
Nov. 16, 1950); U. S. ex rel. Klig v. Shaughnessy, 94 F. Supp. 157 (8. D. N. Y., Nov. 
17,1950). Other procedural questions in deportation arose in Prince v. Mackey, 185 F. 
(2d) 578 (Ct. App. 9th, Nov. 17, 1950) ; U. S. ex rel. Wiczynski v. Shaughnessy, 185 F. 
(2d) 347 (Ct. App. 2d, Nov. 22, 1950) ; U. S. ex rel. Castro-Louzan v. Zimmerman, 94 F. 
Supp. 22 (E. D. Pa., Nov. 17, 1950). 

Deportation was not stayed to permit completion of naturalization, the 1950 Internal 
Security Act preventing naturalization if deportation proceedings are pending: U. 8. 
ex rel. Jankowski v. Shaughnessy, 93 F. Supp. 7 (8S. D. N. Y., Oct. 13, 1950). 
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BOOK REVIEWS AND NOTES 


International Law and Human Rights. By H. Lauterpacht. New York: 
Frederick D. Praeger, Inc., 1950. pp. xvi, 475. $8.50. 


Probably the most important and constructive contribution to the science 
of international law during the past year is this book by the Whewell Pro- 
fessor of International Law at Cambridge University. It deals with the 
revolution which is now taking place in that legal system. The long ac- 
cepted theory according to which only a state can be a subject of interna- 
tional law becomes more and more inadequate to meet the problems of in- 
terdependence in our world. Thinkers in this field have maintained that 
international organizations on the one hand, and individuals on the other 
hand, should be regarded as subjects of international law. Among these 
was Dr. Lauterpacht who, in 1945, promulgated his own ‘‘ International 
Bill of the Rights of Man.’’ Since that time have occurred the Nuremburg 
trials, the Charter of the United Nations, the Declaration and a Covenant 
now being prepared as a binding treaty—not to mention an enormous 
amount of discussion and literature. 

As a result of these rapid developments, Professor Lauterpacht now gives 
us a sequel to his former work. His stated purposes are to study the Char- 
ter of the United Nations and subsequent developments thereunder, and 
to relate such steps to the existing body of international law. Part I deals 
with The Rights of Man and The Law of Nations; Part II, with Human 
Rights under the Charter of the United Nations; Part IIT is his own revised 
International Bill of the Rights of Man. 

He denies that the practice of states limits international personality tc 
states, but in this argument he is, as usual, original in his thinking. Piracy 
he suggests, is perhaps not really an international crime which an individual 
can commit (p. 9) ; on the other hand, under the law of war an individual 
is the subject of rights and duties, and the doctrine of incorporation (of 
international law as part of the law of the land) has a similar result. An 
individual may have rights under international law, even though he has no 
way to enforce them (p. 27) ; even when acting as the agent of a state, the 
individual is the subject of responsibility. According to Duguit, Krabbe, 
and Scelle (cited at p. 40), individuals are indeed the only subjects of in- 
ternational law; and Lauterpacht suggests that this is good, since it oper- 
ates against the dualism of moral standards (a point which he notes at 
various places) which exists when the agent is considered as something 
different from the individual which he is. The Statute of the International 
Court of Justice is too rigid in Article 34, but this denial of access to the 
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individual is purely procedural. The theory upon which it was written is 
dead, and individuals should be allowed to appear, in ways limited for con- 
venience, before international tribunals. No general rule of international 
law, he concludes, precludes the acquiring of rights and duties by individ- 
uals (p. 61), if states in their practice are willing to confer them. It is 
much to be desired that states should treat individuals with as much respect 
as they treat other states. 

There follow some seventy pages on the law of nature, the presence of 
which is justified by the author as follows (p. 74) : While the law of nature 
‘‘can never be a true substitute for the positive enactments of the law of the 
society of States,’’ nevertheless ‘‘they are of abiding potency and benefi- 
cence as the foundation of its (law of nations) ultimate validity and as a 
standard of its approximation of justice.’’ The idea of inherent rights of 
man, superior even to the sovereign state, is a continuous thread throughout 
legal and political thought, and it is resurgent and essential today. 

Having shown in Part I that the provision for human rights in the Char- 
ter is not an artificial innovation or out of keeping with the fundamental 
purposes of international law, we proceed to study these Charter provisions 
in Part II. At first sight, he says, it appears exaggerated to describe these 
provisions as implying legal rights and duties; but Members are under a 
legal obligation to respect and observe fundamental human rights and free- 
doms (p. 147). To say otherwise is to deny that treaties must be inter- 
preted in good faith. That these rights are not clearly defined, or that they 
are not enforceable, does not deprive them of their legal character. There 
is a mandatory obligation implied in Article 55, and a distinct element of 
legal duty in Article 56 (p. 148). In this connection, he considers the vari- 
ous cases in United States and Canadian courts (the Fujii case in California 
was not yet available) and the discussions in the International Law Com- 
mission. 

This leads into Chapter 10 on Article 2, Paragraph 7, of the Charter. It 
may incidentally be remarked at this point that this book on human rights 
is also a very wide and useful commentary on the Charter. The author 
takes the word ‘“‘intervene’’ in this article in the technical meaning of ‘‘in- 
tervention’’ and concludes that the Charter does not forbid interference 
and does not exclude treatment of such matters as human rights (pp. 213- 
214). He rejects the view of Kelsen and Brunet that each Member may in- 
terpret the Charter for itself (pp. 181-182). This chapter contains de- 
tailed study of the various cases involving the ‘‘domestic questions’’ clause. 
One might ask whether the refusal of the Union of South Africa to accept 
the recommendations concerning Indians therein should be interpreted as 
defiance, or as assertion of the right of a Member to interpret the Charter 
for itself. 

Dr. Lauterpacht denies the position taken by the Human Rights Commis- 
sion that it has no power to take action concerning violations of human 
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rights brought before it; it not only can, but has a duty to do so (p. 228). 
There can be no effective right of petition, he says, if the petition is not 
heard and acted upon. He criticizes the Commission also for having broken 
with the past by distinguishing between the Declaration and a Bill of Hu- 
man Rights. The Declaration, he asserts, is ‘‘without legal force and of 
controversial moral authority’’ (p. 279). 

In Part III he presents his own ‘‘International Bill of the Rights of 
Man,’’ somewhat revised from his earlier publication. Here are considered 
such matters as the categories of rights, escape clauses for federal govern- 
ments (reluctantly conceded), for colonial areas (denied), exceptions for 
local public order and safety (accepted). Chapter 16 explains article by 
article the rights proposed in his own draft, and Chapter 17, the implemen- 
tation proposed. The Bill of Rights is to be adopted as part of domestic 
law, abrogating any inconsistent statutes. The rights are to be guaranteed 
by the United Nations; the procedure would be for a Human Rights Coun- 
cil to investigate petitions, with a right to ask an advisory opinion from 
the International Court of Justice. If its recommendation is not obeyed, 
the matter would be brought to the General Assembly whose recommenda- 
tion would, as agreed by parties in advance, be final and legally binding. 
A final chapter considers the proposed European Court and Commission 
of Human Rights. 

The book ranges much more widely over the field of international and 
United Nations law than its title indicates. It is profound, erudite, well 


documented, a really scientific study ; it is also radical in its viewpoint, far 
visioned in its consideration. It does what international lawyers should 
now be doing, which is to take up new needs and topics in international law 
and study them in relation to, and as developing from, existing interna- 
tional law. 


CLYDE EAGLETON 


Volkerrecht. By Alfred Verdross. (Second edition, completely rewritten 
and enlarged.) Vienna: Springer Verlag, 1950. pp. xviii, 508. Index. 


Rather than a second edition of the author’s treatise of 1937, the work 
under review is a new book. It is not only completely rewritten, enlarged, 
and brought up to date, but newly thought through as to fundamentals and 
as to every detailed problem. In the relatively small framework of one vol- 
ume the author has succeeded in giving us a very rich and full system of 
international law. Writing under the humanly and scientifically difficult 
conditions of post-war Vienna, the author has, nevertheless, been able to 
make use of the most recent documents and literature. 

The work is divided into three main parts: the foundations of interna- 
tional law, general international law, and the law of the organized com- 
munity of states. 
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The laws of war and neutrality are studied only briefly. The experience 
of the second World War is hardly made use of. The present chaotic status 
of the laws of war, the reasons therefor, and the problems which pose them- 
selves now are not discussed. To consider economic warfare merely as the 
law of aliens in time of war is far too narrow. It was not yet possible to 
work in fully the new Geneva Conventions of 1949. 

The third part, treating the United Nations, regional organizations, in- 
ternational administration, and peaceful settlement of international con- 
flicts is excellent, although necessarily brief. 

But the primary strength of the work lies in the first part and in the 
general international law of peace. In this respect the volume is one of the 
best, finest, deepest, and most original treatments of international law in 
any language. Obviously the fruit of a life’s work, the treatment is not 
only full of erudition, but the original creation of a deeply learned interna- 
tional lawyer, who is, first of all, a thinker. Methodologically the work ful- 
fils what this writer has been preaching for a long time: the combination 
of the one-sided Continental and Anglo-American approaches into a new 
method, based on philosophy, making use of the whole literature in all the 
great languages, and founded, at the same time, on the most meticulous 
study of the practice of states and on the case law of national and interna- 
tional courts. 

As to its philosophical basis, the author rightly combines the different 
approaches of modern jurisprudence, analytical, sociological, historical, and 
axiological. Like Brierly and Ross, Verdross insists on the necessity of in- 
vestigating the sociological foundations of our international law: the co- 
existence of a plurality of sovereign states having intercourse inter se. 
The sovereign state is, therefore, presupposed by our international law. 
This insight opens the way for the investigation of such problems as sover- 
eignty, domestic jurisdiction, for a really correct analysis of the position 
of the individual in positive international law and—de lege ferenda—for 
the difference between a progressive development of our international law 
and its replacement by the municipal law of a World State. 

The analytical approach, a theory of international law, is equally of the 
greatest importance. But such theory cannot be built in the abstract. In- 
ternational law must be understood as the concrete law of a particular, 
concrete community of sovereign states which has come into being histori- 
cally and sociologically. Hence, the importance of the historical approach. 
The history of international law and of its science is masterfully traced. 
Every sentence is based on a deep study of the originals, not upon second- 
hand knowledge; we point to the paragraphs on Bartolus, Vitoria, Suarez, 
and Moser. It is particularly valuable that the author also gives us the 
history and development of each single norm, doctrine, and institution, the 
“‘Dogmengeschichte,’’ as it is called in German. 
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International law has not only a sociological but also a normative founda- 
tion. Solidly anchored in the realm of facts, it reaches also into the empire 
of values. It is also determined by certain norms of social ethics, com- 
monly referred to as ‘‘natural law.’’ But the author’s concept of natural 
law is thoroughly modern in the sense of the philosophy of values; restricted 
to certain fundamental principles, imperatively demanding the positive law, 
it is ethics. That explains that Verdross’ work, notwithstanding his 
insistence upon a general ethical foundation, is thoroughly positivistic, far 
more so than the work by many an agnostic. 

It is on these bases that Verdross presents the general international law 
of peace. Certainly there are points where this reviewer differs from the 
author, but it would be pedantic to enumerate these points. This reviewer 
rather wishes to indicate how far he is in accord with the author. It is im- 
possible to point out in detail the excellence of the treatment of the many 
single problems. As examples we may mention the chapter on the persons 
of international law, the fine analytical distinction between territorial sov- 
ereignty and mere territorial supremacy, the fine treatment of diplomatic 
immunities, of the international norms regulating the law of nationality, 
the historically and dogmatically brilliant chapter on the law of territorial 
waters. 

Verdross rightly insists on the fundamental and lasting importance of 
general international law, even under the Charter of the United Nations. 
Not only does this Charter presuppose general international law, but the 
latter also reappears fully, in ease of the non-functioning of the special 
norms of the Charter. If states resort to Article 51 and if the Security 
Council remains paralyzed, we are back to the general international law of 
self-help, limited only by the laws of war. Verdross thus calls Article 51 
the ‘‘turntable’’ which, in case the Security Council is not able to func- 
tion, leads the new law of the Charter back into the bed of general interna- 
tional law. 

It is earnestly to be hoped that we will get very soon an English trans- 
lation of this extraordinary work. 

Joser L. Kunz 


Diplomaticheskii Immunitet. By D. B. Levin. Moscow and Leningrad: 
Izdatel’stvo Akademii Nauk SSSR, 1949. pp. xxiv, 415. Rubles 24. 


Among the growing number of Soviet publications on international law, 
based apparently on the assumption of a long period of peaceful co-existence 
of the Soviet and non-Soviet worlds, Dr. Levin’s monographie work on dip- 
lomatic immunities must be accorded a prominent place. It contains a 
serious and rather thorough re-examination and reappraisal of the doc- 
trines and practice of diplomatic privileges and immunities. The political 
views of the author are, of course, quite evident, particularly in the Intro- 
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duction, where the nature of diplomacy and alleged fundamental differ- 
ences between ‘‘imperialist’’ and Soviet diplomacy are discussed. Accord- 
ing to the author, diplomacy is both a science and an art, and stands in the 
same relation to foreign policy as tactics to strategy. The bulk of the work, 
however, is devoted to more strictly legal matters, although ‘‘bourgeois’’ 
jurists are criticized for divorcing law from politics. Like many Conti- 
nental writers Dr. Levin leans toward emphasis on history and doctrine 
rather than on the minutiae of current practice. This is roughly indicated 
by the number of pages devoted to the four parts of the book: Part I (His- 
torical Development), 124 pages; Part II (Sources of the Law of Diplo- 
matic Immunities), 96 pages; Part III (Juridical Nature of Diplomatic 
Immunities), 68 pages; Part IV (Classification of Immunities, Problems of 
Modern Practice), 117 pages. The author is thoroughly conversant with 
the Western literature and sources of the subject. In addition he makes 
copious references to Russian sources and publications which are but little 
known in the West. One is impressed with the number of cited monographic 
and other works on international law published in Russia both before and 
after 1917 which are apparently not available in this country. 

Dr. Levin’s general approach is that of a positivist. As may be expected 
of a Soviet author, he believes that national legislation plays an important 
part in the development of international law and may be said to be a source 
of the latter. Analysis and criticism of the principal theories of the juridi- 
cal bases of diplomatic immunities (the theory of exterritoriality, the theory 
of representation, and the theory of diplomatic functions) are followed by 
an attempt to construct a new version of the theory of representation. The 
author believes that the rules of diplomatic immunities can be best based on 
‘“‘the right of legation’’ (7.e., the capacity to enter into diplomatic rela- 
tions), which they are designed to protect. The construction is not very 
convincing, and, in the reviewer’s opinion, the author fails to show that it 
has advantages over the theory of diplomatic functions, which is relegated 
to the position of a subsidiary aid in determining the content of particular 
rules. The author stresses the view that his theory would best serve the 
needs of Soviet practice and doctrine. In this connection he stoutly de- 
fends the Soviet claim that the Soviet trade delegations abroad are entitled 
to diplomatic immunities even in the absence of special agreements to that 
effect. No claim is made, however, that consular officials and premises also 
enjoy diplomatic immunities. On the question of the categories of persons 
entitled to diplomatic immunities, Dr. Levin concurs with Soviet legislation 
and practice in adopting a restrictive view. After a rather cursory discus- 
sion of the problem, he concludes that in modern international law only 
diplomatic officers and their spouses and minor children are entitled to 
diplomatic immunities, and that the extension of such immunities to sub- 
ordinate (administrative and service) personnel of diplomatic missions is a 
matter of international courtesy. 
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A prefatory note indicates that a chapter on the immunities of United 
Nations personnel which formed part of the work in manuscript was pub- 
lished separately in condensed form as an article in Izvestiia Akademii 
Nauk SSSR, Otdeleniie Ekonomiki i Prava, 1948, No. 6. 

Ouiver J. Lissirzyn 


Diritto Coloniale. By Rolando Quadri. Padova: Cedam, 1950. pp. 159 
L. 1000. 


Professor Quadri, of the University of Padua, experienced some difficulty 
in finding an appropriate title for this book. Although he chose the title 
‘*Colonial Law’’ (Diritto Coloniale), in the preface he shows that others, 
perhaps, might have given the subject-matter a different title, such as the 
law of ‘‘Overseas Territories’’ or ‘‘Non-self-governing Territories’’—to 
adopt the terminology of the United Nations. The author preferred, how- 
ever, to wait for an appropriate title to be given by a ‘‘competent tribunal’’ 
and, therefore, until such time he prefers to call the subject ‘‘ Colonial Law.’’ 

The book is not a comprehensive treatise on the law governing colonies 
or non-self-governing territories, but is a study consisting of three chapters 
dealing with the intricate and difficult problems concerning the existence 
of the ‘‘right’’ to occupy underdeveloped territories, the nations that may 
exercise such a ‘‘right,’’ and the various forms of government devised for 
the administration of such territories. Although simple in form, this ex- 
cellently documented study is a thorough and orderly presentation of the 
more important problems concerning the control of colonies and other ter- 
ritories. 

The main purpose of the book apparently is to discuss and evaluate the 
various grounds justifying the acquisition of underdeveloped areas and 
colonial expansion. This is done by a well-documented comparison of the 
old traditional forms with the newer methods of control. The author shows 
the underlying conflict of interests among the great Powers in relation to 
the acquisition and control of underdeveloped or backward areas. He con- 
vincingly demonstrates how, in spite of the cloak of a juridical basis for the 
acquisition and control of the areas, the governing nations are unable to 
conceal what is in fact a matter of might and international politics. 

Chapter I, entitled ‘‘Preliminary and Introductory Concepts,’’ consists 
of definitions and explanations of the concepts involved in Colonial Law 
and a classification of the various colonial forms. 

Chapter II, entitled ‘‘Colonial Expansion,’’ being the greater portion of 
this study, consists of two sections; the first deals with the traditional forms 
and the second with the more modern forms. This chapter accurately ana- 
lyzes all of the forms and methods that have been utilized for colonial expan- 
sion. Obviously this chapter also involves a discussion of the mandates 
under the League of Nations and non-self-governing territories under the 
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trusteeship system of the United Nations. The author criticizes the manner 
in which these international organizations have coped with the problems of 
distribution of these backward areas. The author shows that, in spite of 
anti-colonial sentiment and expressions to the effect that ultimately all peo- 
ple are to be self-governing, the same old considerations involved in power 
politics basically still determine the distribution made of territories—and 
this has not changed even under the trusteeship system of the United Na- 
tions. The author continues by showing how the high-sounding phrases and 
idealism so glibly expressed by many statesmen become meaningless in the 
face of the reality of the desire for colonial expansion and imperialism. 

The third chapter deals with the former Italian colonies and the trustee- 
ship of Italian Somaliland. If the book be regarded as containing a syllo- 
gism, this chapter obviously would be referred to as the conclusion flowing 
from the premises expounded in the previous chapters. It is calculated to 
show that, though the forms have changed and much has been promised to 
be done about this problem, no true progress has, in fact, been made over 
the years. The matter of colonization and control of underdeveloped ter- 
ritories is still not a legal question based upon principles of justice and 
objective morality, but a matter of political expediency determined by 
considerations of power. The author seeks to show that an injustice was 
perpetrated in having dealt with the Italian colonies in a harsh manner 
that failed to distinguish between the Fascist colonies and those colonies 
that preceded the Fascist regime in Italy. A brutally logical and severe 
criticism of the ‘‘temporary trusteeship’’ accorded Italy over Italian So- 
maliland apparently might be the reason that impelled the author to write 
this book. The illogical and unjust nature of this trusteeship is made evi- 
dent by the ten-year limitation placed upon the trusteeship at which time 
the territory will be sovereign and independent. Professor Quadri main- 
tains that to predetermine the time within which a territory will be capa- 
ble of self-government and hence will acquire independence and self-gov- 
ernment is absurd, since the ability is a question of fact and such question 
cannot be arbitrarily predetermined. 

No general overall conclusion is stated concerning the problems of colo- 
nization presently confronting the United Nations. It is suspected that the 
book is in effect a scholarly brief calculated to show the injustice and im- 
propriety of depriving Italy of her pre-Fascist colonies. 

Epwarp D. Rr 


La Comunita Internazionale e il Diritto. By Mario Giuliano. Padova: 
Cedam, 1950. pp. 367. L. 2500. 


The book under review, highly interesting but also highly debatable, be- 
longs to the movement for a sociological science of international law. The 
always repeated fundamental idea of the book is that it is not the law which 
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creates order, but the order which creates law (in the sense of Brierly). 
International law, like all law, is only a product, a superstructure of a cer- 
tain community. International law is the law of a concrete, historically 
determined community, namely, of the ‘‘entities superiorem non recogno- 
scentes.’’ It is an individual, autonomous law, entirely different from 
municipal law. The science of international law cannot fulfil its task either 
logically or practically without studying the norms always in the closest 
connection with a rigorous investigation of social reality in its historical 
eoncretization. The ‘‘function’’ of international law is not to determine 
or to guarantee a certain social order, but merely to express this order in 
terms of juridical values, a social order which substantially has already 
been achieved in the concreteness of life and history. The law has only the 
character of a reflection of an equilibrium of forces achieved. 

It is from this point of view that the author critically surveys the whole 
science of international law since the sixteenth century. He praises the 
older natural law doctrine. The best representatives—men active in the 
practice of states—identified natura more and more with the concrete social 
reality, identified ratio more and more with the convictions of the states 
constituting the international community. Only the positivism of the 
nineteenth, and the normativism of the twentieth century with their dogmas, 
respectively, of the imperativistic element and coercibility as essential for 
the concept of law, with their idea that law is a prius vis-d-vis social reality, 
created the problem whether international law is law. 

It is from this standpoint that the principal problems of general interna- 
tional law are studied. Greatest emphasis is always put on the statement 
that international law is an order, on a strict basis of parity, of a commu- 
nity which can only consist of independent and sovereign states, a law of 
voluntary codperation of ‘‘entities superiorem non recognoscentes.’’ That 
law is the expression of a concrete social reality. The idea of the ‘‘primi- 
tiveness’’ of the general international law, actually in force, is not a scien- 
tific analysis, but a political critique of this law. 

It is from this standpoint, finally, that the proposals for a ‘‘ progressive 
development’’ of international law are being criticized. The paradoxical 
trait of these proposals, according to the author, is that they all presuppose 
the non-continuation of the actual international community and of inter- 
national law. They propose to solve the problem by new norms and new 
forms of organization, without telling us how to arrive at the new social 
reality, of which the ‘‘modern law of nations’’ would be the expression. 
For if the states were willing to accept these proposals, these proposals 
would not be necessary; the goal, a more intense and peaceful codperation 
of states, could easily be achieved also within the present framework, if the 
states only were willing. 

JoseF L. KuNz 
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Handbuch des internationalen Privatrechts unter besonderer Berichtsichti- 
gung der Schweizerischen Gesetzgebung und Rechtsprechung. (38rd ed.) 
By Adolf F. Schnitzer. Basel: Verlag fiir Recht und Gesellschaft, 1950. 
Vol. I, pp. xxii, 452; Vol. II, pp. xii, 897. Index. 


Since the first edition of this handbook appeared in 1936 political condi- 
tions in Europe have had a profound influence even upon private interna- 
tional law. This has induced the author to endeavor to bring his material 
up to date. In Anglo-American jurisdictions, legislation relating to na- 
tionality is not ordinarily a subject dealt with in treatises on private inter- 
national law. In the countries of the Continent of Europe, however, this is 
regularly a part of the material to be covered. The author has completely 
rewritten the part relating to nationality because of the many legislative 
changes made since World War II. He has also rewritten much of the 
material dealing with divorce and separation. Problems of conflicts of 
law in this field seem to have become more frequent in European countries 
just as they have in the United States. We also observe that new material 
has been added relating to clauses in conventions entered into by Switzer- 
land with a number of countries relating to the execution of foreign judg- 
ments. Considerable attention is also given to the execution of foreign 
arbitral awards. 

Although the work is intended as a treatise mainly on the law and legis- 
lation of Switzerland, it will be found valuable to students and practitioners 
elsewhere because of its comprehensive character and because the author 
has wisely omitted doctrinal discussions too far removed from actual rec- 
ognition by the courts. 

ArTHUR K. KUHN 


Cases and Readings on Law and Society. By Sidney Post Simpson and 
Julius Stone, with the collaboration of M. Magdalena Schoch. (Ameri- 
ean Casebook Series.) St. Paul: West Publishing Co., 1948-49. 3 vols. 
pp. xlviii, xliv, xlii, 2389. Tables. Author Index. $22.00. 


These three volumes include ‘‘materials drawn from 4000 years of legal 
history from the Code of Hammurabi of 2090 B.C. to the 1948 proceedings 
of the United Nations Commission on Atomic Energy,’’ and are designed 
to ‘‘make possible a course either in a law school or elsewhere which will 
give an understanding of the part law has played in the social, economic, 
and cultural history of mankind and its role in domestic and world affairs 
today’’ (p. vii). They attempt, their authors declare, ‘‘to do what has 
been so much talked about—correlate law with the social sciences—and in 
the only way this can be accomplished in the present state of our social 
knowledge, by a comparative and historical study which is neither dilettante 
nor antiquarian, but which is directed ultimately and squarely to the 
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central and pressing problems of the law in present day civilization’’ 
(p. x). 

The organization of the book is, as promised, ‘‘historical’’ and its method 
‘‘eomparative.’’ Volume I presents materials on ‘‘ Law in a Kin-organized 
Society,’’ ‘‘Law in an Emergent Political Society,’’ ‘‘Law and the Rise 
of Commerce,’’ and ‘‘Law and Expanding Industrialism.’’ Volume II 
deals with ‘‘Law in Modern Democratic Society,’’ and Volume III with 
‘‘Law, Totalitarianism, and Democracy.’’ With minor variations and 
differences in emphasis, the theme of development for each ‘‘stage’’ is 
from ‘‘social and ideological background”’ through ‘‘interests pressing and 
secured’’ to ‘‘the machinery of social control through law.’’ For the 
content of the various sections the authors draw upon materials of the 
greatest variety: ancient and contemporary legislative prescriptions, ju- 
dicial opinions, legal texts and articles, historical works, social science 
books, popular articles, public addresses, and so on. The great and the 
not so great, the famous and the unknown, the controversial and the dog- 
matic, the eloquent and the dull are paraded in a rapid succession of 
hundreds of items. The authors contribute a number of helpful introduc- 
tions and explanatory notes. Some of the items in Volume III on the law 
of totalitarianism, for which the authors acknowledge the assistance of 
Dr. Schoch and Professor John Hazard, appear in English for the first 
time. 

It must be conceded that the authors have brought together the richest 
store of materials yet available (among English-speaking peoples) for the 
teaching of jurisprudence or legal theory. Their work is an anthology 
which should fascinate anyone interested in law and the social process. 
It may be questioned, however, whether the authors have contributed 
greatly to their major objective of effecting a correlation of ‘‘law and the 
social sciences.’”’ Their work offers no clear conception of either ‘‘law’’ 
or ‘‘society’’ or of the interrelations of law and society or of contemporary 
scientific procedures for clarifying such concepts and exploring social 
processes. The authors do not make clear what it is they are comparing 
through space and time or by what criteria and techniques they make 
their comparisons. The adaptation of Dean Pound’s theory of ‘‘interests’’ 
which the authors employ is an intellectual instrument too imprecise and 
truncated to bear the burdens they impose on it. For aspirations such 
as they state, a more comprehensive theory of human nature and of power 
and social processes in groups and communities of different sizes, from 
local to global, is required. One notes also in the chapters upon ‘‘the ma- 
chinery of social control’’ a relative lack of emphasis upon the intelligence 
or planning function, so essential today to bring the findings of science to 
bear upon official and private behavior. 

Among ‘‘the great problems of the democratic world today’’ the authors 
include ‘‘how to internationalize the world community sufficiently to 
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permit the survival of man’’ (p. 2177). Many specific items throughout 
the work are suggestive for the specialist in international law. Random 
notation picks up Malinowski’s conception of law (p. 36), an editorial 
note on ‘‘Law and the Rise of Commerce”’ (p. 313), Collinet’s remarks on 
pacta sunt servanda (p. 408), and the section on ‘‘Implications of Atomic 
Energy”’ (p. 2286). The whole of Volume III offers, of course, rich possi- 
bilities for comparing power processes in totalitarian and democratic so- 
cieties. The section directly devoted to the ‘‘Internationalization of Posi- 
tive Law’’ (Vol. III, Ch. VI, See. 5) is brief but to the point. Earlier (p. 
1597) the editors had insisted: ‘‘Uranium 238 has made us one world.”’ 
Here they quote from Simpson and Field: 
There is no longer a distinction in kind between the subject-matter of 
international and municipal law. .. . What international commerce 
and finance and modern communication and transportation began, the 
release of atomic energy has completed. . . . Either we extend social 
control to the international sphere, and in so doing greatly modify the 
structure of our municipal law, or we give up control of our own 
destiny and wait in scared helplessness for homo sapiens to follow the 
evolutionary footsteps of the dinosaurs. (p. 2326.) 


The principal contribution for international lawyers of the work under 
review is, in sum, in its aspiration and in the model it suggests. The 
scholars who do for international law and the world power process what the 
editors have attempted to do for municipal law will make a great contribu- 
tion toward preventing man from following in the footsteps of the dino- 


saurs. 
Myres McDouaau 


Foundations for World Order. By E. L. Woodward and others. Denver: 
Social Science Foundation, 1949. pp. 174. $3.00. 

How Can We the People Achieve a Just Peace? Selected Speeches, Mount 
Holyoke College Institute on the United Nations. South Hadley: Mount 
Holyoke College, 1949. pp. viii, 254. $2.00. 


Those who adhere to the fundamental proposition that lasting peace can 
be achieved by academic analysis and popular discussion of international 
problems will welcome the above additions to the mounting tide of works 
devoted to the encouragement of an informed and articulate public opinion. 

In 1946 the Social Science Foundation of the University of Denver in- 
vited outstanding authorities to address themselves to the Foundations 
for World Order. In his ‘‘Historical and Political Analysis,’’ Ernest L. 
Woodward denies that Western civilization is foredoomed to collapse or 
that violence is the means of progress. He sees considerable hope in the 
fact that despite our first failure at world organization (League of Na- 
tions) we have made a second attempt through the United Nations. J. 
Robert Oppenheimer, in discussing the ‘‘Scientific Foundations,’’ observes 
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that the ‘‘notion of order, the notion of law, implies reason—implies the 
ability of men by discussion and thought to come to agreement where there 
had been no agreement before.’’ 

Robert M. Hutchins believes that the ‘‘price of peace is justice’’ and 
that the way to promote the world community is through world govern- 
ment. However, E. H. Carr warns that there can be no moral foundations 
for world order ‘‘unless we find some commonly accepted ground on which 
to meet and discuss differences in order to reach some synthesis between 
them.’’ Edward M. Earle asserts that the alternatives are either ‘‘the 
hegemony of a single power in Europe and Asia’’ or the ‘‘restoration of 
some sort of balance of power.’’ William Rappard suggests that political 
ideas and psychological forces exercise greater motivation even than eco- 
nomic forces. 

Publication of numerous speeches presented before the Mount Holyoke 
College Institute on the United Nations (1949) offers a challenge to the 
best in thinking. Included therein are addresses by prominent officials of 
the United Nations, of the United States and other countries, as well as by 
academicians and specialists. The main topics covered were ‘‘ Human 
Rights and Individual Security,’’ ‘‘The Problem of European Union,”’ 
‘*Conflicts and Tensions in Asia,’’ and ‘‘The Outlook for World Stability.’’ 
The very diversity of viewpoints and variety of appeal, even among these 
men of good will, illustrates the difficulty of the problem. 

Certain contributions merit special mention. Carlos Romulo warns that 
in ‘‘the inevitable contest for Asia’s allegiance, that side will win which 
can best meet the requirements of Asian nationalism,’’ a nationalism which 
demands the ‘‘liquidation of the remnants of the colonial system.”’ J. 
Kenneth Galbraith suggests that the stubborn core of Europe’s economic 
problem ‘‘may well be a fundamental and enduring imbalance”’ in its 
relations with the rest of the world and especially with the United States. 
Julian Towster believes that a ‘‘maximum understanding’’ between the 
West and the Soviet Union is impossible at present but hopes for a possible 
minimum understanding. A. H. Feller declares: ‘‘A group of scholars 
drawing up an ideal world constitution and having no responsibility for 
concrete tasks can promulgate what they want. A United Nations Council 
or Commission must deal with actual problems and must seek workable 
and acceptable solutions.’’ One may wish to decry or applaud such 
statements, but one can hardly deny that they offer food for serious 


thought. 


ALFRED J. Hotz 


NOTES 


Ratifikatsitia Mezhdunarodnykh Dogovorov. By O. E. Polents. Moscow 
and Leningrad : Izdatel’stvo Akademii Nauk SSSR, 1950. pp. 64. Annex. 
Rubles 3. Aside from some purely political comments on the motives and 
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merits of the foreign policies of certain states, this little book contains a 
competent but very brief survey of international practice in the matter of 
ratification of treaties, as well as of pertinent provisions in the constitutions 
of the U.S.S.R., ‘‘the countries of people’s democracy,’’ and the principal 
capitalist states. The legal conclusions of the author are unexceptionable. 
He believes that there is generally no duty to ratify a treaty; that the an- 
swer to the question whether a particular treaty requires ratification must 
be sought in the common design of the parties and in their constitutional 
laws ; that the competence of an organ to ratify a treaty on behalf of a state 
is determined by the constitutional law of that state; and that reservations 
to multipartite treaties, the admissibility of which depends on the will of 
the parties, are fresh offers which must be expressly or tacitly accepted by 
the other parties to be effective. A wide variety of Western sources and 
publications are cited in the footnotes, but it is surprising to find no refer- 
ence to McNair’s The Law of Treaties. Seven pages at the end are devoted 
to texts in Russian of the forms of ratification used by the governments of 
the U.S.S.R., the old Russian Empire, the United Kingdom, the United 
States, and France. Some of these texts are borrowed from a Soviet trans- 
lation, published in 1947, of Satow’s Guide to Diplomatic Practice. 
Ouiver J. Lissitzyn 


Das D-P Problem. Eine Studie iiber die auslindischen Flichtlinge in 
Deutschland. Institut fiir Besatzungsfragen. Tiibingen: Verlag J. C. B. 
Mohr, 1950. pp. 201. Appendices. 

Missing Persons. The Law in the United States and Europe. By Franz 
Fraenkel. New York: Oceana Publications, 1950. pp. 80. $1.00. 

Arab Refugees. A Survey of Resettlement Possibilities. By S. G. 
Thicknesse. London and New York: Royal Institute of International Af- 
fairs, 1949. pp. x, 68. Maps. Appendices. $1.00. 

Americanizing Our Immigration Laws. By the American Jewish Com- 
mittee. New York: American Jewish Committee, 1949. pp. 80. Maps. 

Between World War I and World War II the problem of minorities was 
discussed almost entirely within the framework of the legalistic aspects of 
the Minorities Treaties. Today that aspect seems to be nearly entirely 
forgotten, the minorities problem having been transformed into the numer- 
ous ramifications of refugees and ‘‘displaced persons.’’ Of these four 
small publications covering the contemporary picture of refugees in the 
various corners of the world the first named is the most scholarly and 
systematic, covering the various groups found in Germany in 1949 and the 
various means of handling them. Over eighty pages in the appendix con- 
tain the various legal documents pertaining to the situation. Fraenkel’s 
booklet analyzes the law of the United States and of Europe as applied to 
missing persons. The subject is well and competently handled. 

While legal points are frequently raised in these first two handbooks, the 
last two emphasize the sociological aspects. Thicknesse summarizes the 
findings of the Committee of Chatham House and of members of the Royal 
Central Asian Society aiming to recommend a program for the solution of 
the Arab refugee problem and other lesser problems left by the Palestine 
war, and generally to promote economic conditions conducive to peace. 
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The inescapable conclusion seems to be that ‘‘any resettlement will be im- 
mensely difficult, politically, financially, and socially; but that every de- 
lay increases the difficulty. If no settlement is attempted, most of the 
refugees will die.’? The appeal of the American Jewish Committee for 
liberalization of the immigration laws of the United States is the most 
readable of the whole lot. It combines scholarship, erudition, and common 
sense with appeals to the arguments provided by the proponents of the 
‘‘eultural pluralism.’’ 

All in all, if anything definite emerges from these four works, it is the 
fact that the problem, whether it is known as that of minorities or refugees, 
has not only not been solved, but has been growing worse in recent years. 
These publications constitute a definite contribution to a systematic large 
work which, sooner or later, will have to survey the whole question in its 
world-wide international implications. 

JOSEPH 8S. Roucek 


Regional Conflicts Around Geneva. By Adda Bruemmer Bozeman. 
Stanford: Stanford University Press, 1949. pp. xv, 482. Index. To a 
limited number of people—such as European students, world planners, or 
those interested in the area—this study of the region around Geneva could 
be very useful; to many others, such as political scientists, international 
economists, and geopoliticians, it is a good example of a method now much 
needed in the study of international affairs. Mrs. Bozeman—who teaches 
at Sarah Lawrence College and who wrote the book with the aid of a grant 
from the Hoover Library at Stanford—has traced out and put compactly 
together the various factors which influenced the development of this re- 
gional system. She starts with the geographic and geopolitical factors in 
the area, traces the political struggles over it, shows the effects of economic 
factors and international independence, takes up the questions of interna- 
tional law involved (for example the theory of ‘‘servitude’’), the action 
taken by the Permanent Court of International Justice, and considers the 
subsequent effort to readjust the complicated customs and others relations 
of the region. With no apparent stretching of the imagination, she suggests 
that the area is well located to be the headquarters area of a European 
Union or a world government; who knows? 

It is a thorough and capable study which involved much research. 
Though the area is one of little current appeal, the book itself has value as 
a combination and codrdination of various sciences in an attack upon one 


problem. 
CLYDE EAGLETON 


Lessons on Security and Disarmament from the History of the League of 
Nations. By James T. Shotwell and Marina Salvin. New York: King’s 
Crown Press, 1949. pp. 149. $2.25. This small volume of 149 pages, of 
which 40 are given over to documents, has as its stated purpose ‘‘to draw 
from that unique experiment (the League of Nations) suggestions and ideas 
which may be of use in the immediate or remote future.’’ It is hoped in 
this way to throw some light on the problems now being dealt with by the 
United Nations. In Part I (‘‘Methods and Instruments’’) brief chapters 
are devoted to a comparison of Covenant and Charter; the problems of 
armaments and security; the Treaty of Mutual Assistance; the Geneva 
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Protocol; the Locarno Treaties; proposals to organize peace, and the Treaty 
to Develop the Means for Preventing War. Part II contains brief or rather 
thumbnail factual surveys of the major political issues in the field of se- 
curity which came before the Council for settlement. This is the most useful 
feature of the book, for no similar compilation has been made since Conwell- 
Evans’ The League Council in Action (1929), which was much more ambi- 
tious, but is of course sadly out of date. In Part III, in separate chapters, 
the cases of Manchuria and Ethiopia before the League of Nations are 
given fuller treatment. 

For beginners this little work will serve as a manual, and for mature 
students, as an aide-mémoire. 

JoHN B. WuitTTon 


African Dependencies: A Challenge to Western Democracy. By 
Nwankwo Chukwuemeka. New York: William Frederick Press, 1950. 
pp. 208. Index. $3.50. With the exception of the Introduction, which 
is a general review of European imperialism and colonialism, this book 
consists of a survey of the history, population, natural resources, and 
economy of the British Colony and Protectorate of Nigeria. Students of 
international law and political science will find little original information 
of interest to them, but Mr. Chukwuemeka has provided a valuable work 
of reference for those interested in economics and foreign trade. It is be- 
lieved, moreover, that both the casual reader and scholars of modern 
Africa will be impressed with the author’s clear and concise style of writ- 
ing and the numerous facts and statistics which he includes on the geog- 
raphy, production, and foreign trade of Nigeria. 

African Dependencies: A Challenge to Western Democracy leaves the 
impression that it is the product of an ardent and sincere patriot who is 
seeking to convey a message. Or perhaps it would be more accurate to 
state that the reviewer believes Mr. Chukwuemeka is attempting to enlist 
support for a cause. The central theme of the book appears to be that 
modern colonialism is almost as evil as its predecessor, 19th-century im- 
perialism. The author’s attempts to justify many of his conclusions are 
unconvincing and not in accord with the preponderant views of many 
present-day authorities. For example, the reviewer recalls that humani- 
tarian principles and national responsibility for dependent or colonial 
areas were first acknowledged on an international basis in the Congo Basin 
treaties. These ideals were further developed in the Covenant of the 
League of Nations and reaffirmed in the Charter of the United Nations. 
Yet Mr. Chukwuemeka states that these ideals, admirable in theory though 
they may be, obscure the facts, and he contends, in effect, that the prime 
mover of modern colonialism still receives its impetus from the Industrial 
Revolution, particularly its search for surplus markets and raw materials. 
He apparently fails to recognize that since the Treaty of Versailles and 
especially since World War II, the fundamental concept of colonialism has 
been drastically revised. As a matter of fact, the majority of Mr. Chuk- 
wuemeka’s opinions could not have been denied in 1914 and many of his 
theses were completely valid as late as 1939, but the reviewer expresses the 
belief that they are open to question today. 

Although it is true that the struggle for raw materials and strategic de- 
fense posts had much to do with the causes of the two World Wars, the 
author’s statement that, when reduced to the lowest denominator, the 
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major colonial Powers have reverted to their 1914 and 1939 positions 
remains to be proven. However, the reviewer endorses Mr. Chukwue- 
meka’s implication that international agreements cloaked in terms of last- 
ing peace and world harmony are doomed to failure as long as nations have 
unequal access to the world’s raw materials and as long as indigenous 
colonial political movements are led by militant nationalists. 

In summary African Dependencies is interesting and well worth read- 
ing. Although the political opinions expressed therein appear to be pro- 
Nigerian and anti-colonial in basic orientation, this approach, fortunately, 
does not detract from the book’s much needed contribution to a better 
understanding of this part of Africa. 

J. Cupp Brown 


Freedom of Information. A compilation. Vol. I. Comments of Gov- 
ernments. Lake Success: United Nations Department of Social Affairs, 
1950. pp. xii, 271. This is mainly a collation of the replies from govern- 
ments, both members and non-members of the United Nations, sent in re- 
sponse to a request from the Secretary General for information bearing 
on problems before the Conference on Freedom of Information and of the 
Press. The replies are arranged in accordance with the items on the 
agenda of that conference and are printed in their entirety. In addition, 
Chapter IX includes reports submitted at the request of the 1947 General 
Assembly on measures to combat the diffusion of false or distorted reports 
likely to injure friendly relations between states. A second volume, to 
appear later, will include relevant excerpts from constitutions, legislative 
enactments and regulations, judicial decisions, ‘‘codes of honor’’ and other 
materials received as annexes to the aforementioned replies. 

Unfortunately, a number of governments, particularly some whose in- 
formation policies are the most deplorable, failed to reply to the Secretary 
General’s questionnaire. One looks in vain for replies from Soviet Russia 
or its satellites, with the exception of Czechoslovakia. Many other govern- 
ments, too, failed to comply; only 31, in fact, have responded. Much of 
the missing information could have been supplied, it would seem, by in- 
dependent research, and it is regrettable that no attempt was made thus to 
fill in the gaps. 

Despite its incompleteness, the present collection is of undoubted inter- 
est. Some of the governments seem to have complied generously with the 
Secretary General’s questionnaire. This is particularly true of the gov- 
ernments of the United States of America, the United Kingdom (for itself 
and colonies), France, Switzerland, Canada, and India. The value of 
the present volume may be judged by the large amount of data on such 
timely subjects as the following: the legal status of the press, radio and 
the newsreel; government activity in the field of freedom of information; 
state control of the media of news dissemination; laws dealing with the 
corruption of the press; laws and practices governing the status and work 
of news personnel and the international transmission of information; pro- 
visions for censorship; the right of reply and other measures to counteract 
false information or that dangerous to good international relations; and 
standards of professional conduct and competence. 

To the student of international law there is in this compilation much 
that is valuable, especially with respect to the problem of controlling 
international propaganda dangerous to world peace. To the student of 
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world politics the book is equally interesting; studied in the light of the 
foreign policies of the states concerned, together with their traditional 
attitudes toward freedom of the press and other fundamental freedoms, 
this data no longer appears academic or dull, but on the contrary throws 
considerable light on many of the great international problems of the day. 
JoHNn B. 


The Community of Man. By Hugh Miller. New York: Macmillan Co., 
1949. pp. 170. $3.00. Hugh Miller brings the perspective of a phi- 
losopher to bear on one of the most pressing problems of our time. To the 
question ‘‘What must we do to be saved?’’ he gives this answer: 


We must establish the association of kinship binding all societies 
into mankind. . . . The association is that which must be established 
now at this moment. Tomorrow may be too late. ... The United 
States and Russia can establish the association which will now at this 
moment secure peace, persistence, progress, indefinite increase. . . . It 
is established with the advance of the United States and Soviet Russia 
to mutual respect. This is the sole condition. 

We have learned that destiny lies wholly in human hands. Only 
man can provide or withhold the mechanisms effecting progress or de- 
struction. .. . Communist and individualist economies must always 
coexist, side by side. This duality of political economy was and is 
contained within the very bowels of nature, which persists only in 
groups of individuals, in plurality of every sort. 


Professor Miller’s contribution certainly is not that of furnishing blue- 
prints for the effecting of this rapprochement, but rather of finding philo- 
sophical arguments to sustain a particular approach to the problem. He 


is a monist who sees in the findings of evolutionary science an answer to 
the age-old philosophical question: Is nature a community or only a con- 
course of individuals? Relying on biology to furnish the answer, Miller 
finds that the individual organism is a real and natural unit, yet the unit 
of evolutionary change is not the individual organism but the ‘‘breeding 
population’’ with its genic structure. The actual evolution is the geneology 
of groups, with types persisting in each group. Only the group persists. 
At the core of evolutionary progress is a central adaptable group which 
continues to produce variety of externally adapted types. It is that group 
which became mankind. It alone controlled and controls its destiny. 

In this evolutionary process, reproductive adaptation internal to the 
group is primary ; external adaptation is secondary. Types became fixated 
and were left by the wayside. The organismic analogy is carried over to 
society and the dangers of fixated cultures are properly enlarged upon. 

The Community of Man is a closely reasoned and interesting philosophi- 
cal treatise rather than a lasting contribution to the sociology of inter- 
national relations. Charles Horton Cooley has explained the relations 
of the individual and the social much more acceptably than Miller, for 
instance. The book ranges over many philosophical problems contributing 
many challenging insights on the way. Professor Miller redefines phi- 
losophy by limiting it to rational knowledge of particular necessity as 
found in arithmetic and logic. He enlarges the field of empirical science 
to cover all other knowledge. Empirical science gives probable and ap- 
proximate knowledge by finding through induction specifie design in 
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similarity among particulars. Science thus enlarged is called upon to give 
answers to questions long pondered by philosophers. 

Good is existence itself. The more existence the better. Therefore, 
whatever secures human increase and prevents human depopulation is 
good. God, Himself, is the child in the human family. 

It is when Miller leaves conventional philosophy to grapple with the 
problems of social living that he displays his naiveté in social science. As 
a monist he tries to explain phenomena in the social realm in terms of 
biological analogy. He arbitrarily picks the nation-state as the natural 
social unit and equating it to an animal organism decrees that it must be 
true to its supposedly individualist or communist essence as the case may 
be. It is these discrete civilizational types rooted in the ‘‘bowels of 
nature’’ that must learn to tolerate each other, if quantitative increase of 
humanity is to continue. The complex interrelationships of human society 
are violated by this doctrinaire approach. 

Austin VAN DER SLICE 


The Declaration of Independence and What It Means Today. By Edward 
Dumbauld. Norman: University of Oklahoma Press, 1950. pp. xiv, 194. 
$3.00. To the millions of Americans who have not read the Declaration of 
Independence its meaning is simply a paean of liberty and a justification 
for America’s existence. To the student of history the Declaration marks 
the birth of a nation—a birth which inspired Lincoln’s great words, ‘‘con- 
ceived in liberty.’ To the student of law the Declaration marks not only 
the beginning of America’s independence, but the justification for that 
independence and the legal backing for the various steps incident to our 
constitutional growth. 

Dr. Dumbauld has taken each paragraph of the Declaration and put the 
meaning of that paragraph in terms of today. The meaning of each para- 
graph is explained in the light of history and in the recital of incidents 
which led to the acceptance of the paragraph. He shows the changes that 
were made after the original draft and gives credit to those responsible for 
the changes. Thus the Declaration of Independence takes on a broadened 
meaning and becomes in very deed the child of the people’s and the States’ 
representatives in Congress. 

Although there should be some logic in law, government need not be, and, 
in fact, is not logical. Since the Declaration contains a bill of grievances it 
points out how a government should not act towards the people it governs. 
Thus, in a sense, a standard of governmental action was laid down. There- 
fore, when one reads the charge against the British King of ‘‘ abolishing our 
most valuable laws,’’ one admires again the brave stand of Chief Justice 
Marshall, after the ‘‘most perfect Union’’ was set up under the Constitu- 
tion, in turning to the principle of judicial review to strike down Congress- 
enacted law. 

The important thing for America was the process of growth under law, 
and this, for the newly established United States, definitely started with 
the Declaration. With it, too, came the restraining influence under an 
agreement which was so essential later in making the Constitution the su- 
preme law of the land. 

The Declaration thus was a legal plea. It shows how in law nations may 
begin and end. A complete acceptance of the contract theory of govern- 
ment is repeated and reiterated to such an extent that King George, in the 
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minds of the American people, ceased to be a king because he stopped acting 
like a king. In other words he broke his contract with the people. 

The Declaration sounds as good today as it did in 1776. It had an appeal 
in 1776 as it has today, because, as Jefferson himself said of it, its ‘‘authority 
rests then on the harmonizing sentiments of the day whether expressed in 
conversation, in letters, in printed essays, or in elementary books or public 
right.’’ 

It was not the new things in it that gave it strength. It was the echoes 
of the hearts’ desires of millions of men and women. And this is as it should 
be, for even the Ten Commandments and the Sermon on the Mount had 
some antecedents. Why should we not expect them in the Declaration of 
Independence? Had Jefferson blasted out something anew, the Declaration 
would never have been adopted. 

Students of history have long ago known that the Founding Fathers were 
not children in the law and, despite their adherence to the compact theory, 
were not experimenters with government. While we now know that they 
builded greater than they thought, they were, nevertheless, men who knew 
what they were doing. 

Dr. Dumbauld’s scholarly book definitely proves that the Founding 
Fathers were very mature not only in politics and government, but in his- 
tory, and that in the science of politics and in the art of government the 
Founding Fathers showed more maturity than did the leaders of the mother 
country. Once again the child proved greater than the parent. These de- 
ductions and many more the reader easily gets from the book. The book is 
a ‘‘must’’ for students of history, government, and constitutional develop- 
ment. 

Thanks are to be extended to Dr. Dumbauld for giving us this survey with 
its good documentation and adequate bibliography and index. 

EvBert D. THomas 
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Las ideas internacionales de San Martin (pp. 97-116), Alberto Ulloa; La nueva faz del 
Derecho Internacional (pp. 127-132), Manual Gonz&lez Olaechea C. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. Sor- 
TILE), October-December, 1950 (Vol. 28, No. 4). Principes fondamentaux d’un Code 
répressif des crimes contre la paix et la sécurité de l’humanité (pp. 361-392), J. Graven; 
Rappel a ceux qui préparent la guerre (pp. 393-399), Antoine Sottile; L’Internationalisa- 
tion de la Ville de Jérusalem (pp. 400-410), Const. Katzarov; Les Concordats avec les 
pays allemands (pp. 416-422), J. Kleyntjens. 

REVUE DE Droit PENAL ET DE CRIMINOLOGIE, December, 1950 (Vol. 31, No. 3). Ré- 
flexions sur les procés des criminels de guerre en France (pp. 305-317), A. EHiselé. 

REVUE CRITIQUE DE Droit INTERNATIONAL PRIvE£, July-September, 1950 (Vol. 39, No. 
3). L’effet de la guerre sur les traités de droit privé (pp. 279-298), Jacques Maury; 
L’affaire Ghattas et le probléme de l’autorité absolue des jugements en matiére de na- 
tionalité (pp. 299-320), B. Starck; L’autonomie de la volonté en droit international 
privé (pp. 321-340), G.—R. Delaume; La jurisprudence italienne en matiére de conflits 
de lois de 1935 d 1949 (pp. 341-365), Rodolfo De Nova. 

RevvuE GENERALE DE Droit INTERNATIONAL PuBLIC, July-September, 1950 (Vol. 54, 
No. 3). Doctrines contemporaines du Droit des Gens (pp. 369-416), A. Truyol; Certains 
aspects de |’évolution dans la technique des traités et conventions internationales (pp. 
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417-432), H. Saba; La jurisprudence italienne des Prises maritimes dans la seconde 
guerre mondiale (pp. 433-504), A. Gervais; La convention du 12 aoit 1949 pour l’améli- 
oration du sort des blessés et des malades dans les forces armées en campagne (pp. 505- 
516), J. des Cilleuls. 

REVUE INTERNATIONALE FRANCAISE DU Droit DES GENS, January-June, 1950 (Vol. 19, 
Nos. 1-6). Droit international et Droit interne d’aprés la Constitution de Bonn (pp. 
5-20), Fritz Muench; Le Droit et sa Dynamique (pp. 21-45), Casso Romero; La Révision 
de la X¢ Convention de La Haye relative a la guerre sur mer (pp. 46-60), Raoul Genet; 
Derriére le Rideau de Fer (pp. 61-75), G. d’Escouves. 

Voks BULLETIN, 1950 (No. 63). Strengthening of Cultural Relations Between the 
U. 8. 8. B. and Foreign Countries—an Active Factor in the Struggle for Peace (pp. 33- 
35), A. Oparin. 

Worwp Arrairs, January, 1951 (Vol. 5, No.1). The Problem of Formosa (pp. 4-12), 
G. W. Keeton; The Philippines in World Politics (pp. 37-47), Claude A. Buss; Whither 
Germany (pp. 58-69), M. J. Bonn; Strasbourg Revisited (pp. 70-87), Susan Strange; 
Atlantic Union (pp. 88-102), G. Schwarzenberger. 

WorLD AFFAIRS INTERPRETER, October, 1950 (Vol. 21, No. 3). Morality is a World 
Affair (pp. 234-245), Rockwell D. Hunt; Japan: A Focal Point in the Cold War (pp. 
246-264), Kazuo Kawai; Caux 1950 (pp. 265-275), John R. Van de Water; Korean 
Aftermath (pp. 276-286), A. Th. Polyzoides; If We Are To Go On (pp. 287-296), Dana 
Kent Mooring; Geopolitical Aspects of the Mediterranean (pp. 297-314), Joseph 8. 
Roucek. 

, January, 1951 (Vol. 21, No. 4). Russia, the United States and the Asian Revo- 
lution (pp. 348-367), T. Walter Wallbank; Conflict and Crisis in World Affairs (pp. 
368-375), Arthur G. Coons; Thirty Years’ Fight for a United States of Europe (pp. 
376-393), Leopold C. Klausner; Geopolitics of Formosa (pp. 394-404), Joseph S. 
Roucek; Communism’s War against Democracy (pp. 405-416), A. Th. Polyzoides; 
Europe 1950 (pp. 417-427), Carl Q. Christol. 


YaLE Law JourNnaL, December, 1950 (Vol. 59, No. 8). Naturalistic and Cultural 
Foundations for a More Effective International Law (pp. 1430-1450), F. 8. C. Northrop. 
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